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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 910 
[Lemon Reg. 391] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: This regulation establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market 
during the period Dec. 26, 1982-Jan. 1, 
1983. Such action is needed to provide 
for orderly marketing of fresh lemons for 
the period due to the marketing situation 
confronting the lemon industry. 
EFFECTIVE DATE: December 26, 1982. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291, and has been 
designated a “non-major” rule. William 
T. Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 
This action is designed to promote 
orderly marketing of the California- 
Arizona lemon crop for the benefit of 
producers, and will not substantially 
affect costs for the directly regulated 
handlers. 

This final rule is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910), regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agricultural Agreement Act of 1937, as 


amended (7 U.S.C. 601-674). The action 
is based upon the recommendations and 
information submitted by the Lemon 
Administrative Committee and upon 
other available information. It is hereby 
found that this action will tend to 
effectuate the declared policy of the act. 

This action is consistent with the 
marketing policy for 1981-82. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on July 6, 1982. The 
committee met again publicly on 
December 21, 1982, at Los Angeles, 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
lemons deemed advisable to be handled 
during the specified week. The 
committee reports the demand for 
lemons is easier. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act.-Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part 910 


Marketing agreements and orders, 
California, Arizona, Lemons. 


PART 910—[AMENDED] 
Section 910.691 is added as follows: 


§ 910.691 Lemon Regulation 391. 


The quantity of lemons grown in 
California and Arizona which may be 
handled during the period December 26, 
1982, through January 1, 1983, is 
established at 240,000 cartons. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
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Monday, December 27, 1982 


Dated: December 22, 1982. 
D. S. Kuryloski, 
Deputy Director, Fruit and Vegetable Division, 
Agricultural Marketing Service. 
[FR Doc. 82-35132 Filed 12-23-82; 8:45 am] 
BILLING CODE 3410-02-m 


7 CFR Part 1106 
[Milk Order No. 106] 


Milk in the Oklahoma Metropolitan 


Marketing Area; Order Suspending 
Certain Provisions 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Suspension of rules. 


SUMMARY: This action suspends certain 
provisions concerning the shipping 
standards for supply plants and the 
limits on the amount of milk from 
individual producers that may be 
diverted directly to nonpool plants and 
still be priced under the order. For the 
month of December 1982, the suspension 
reduces the amount of milk that a supply 
plant must ship to pool distributing 
plants in order to qualify as a pool plant. 
Also, the amount of milk that may be 
moved directly from farms to nonpool 
plants for manufacturing is increased. 
The action was requested by two 
cooperative associations because of 
increased milk production and an 
anticipated decline in fluid milk sales 
due to school closings during the 
Christmas holidays. The suspension is 
necessary to assure the efficient 
disposition of reserve milk supplies that 
are now available and to assure that 
dairy farmers who have regularly 
supplied the fluid milk needs of the 
market will continue to have their milk 
pooled and priced under the order. 


EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert F. Groene, Marketing Specialist, 
Dairy Division, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
Washington, D.C. 20250, (202) 447-4824. 


SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding: Notice of 
Proposed Suspension; Issued December 
2, 1982; published December 7, 1982 (47 
FR 54977). 

This action has been reviewed under 
USDA procedures established to 
implement Executive Order 12291 and 
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has been classified as a “non-major” 
action. 

It has been determined that any need 
for suspending certain provisions of the 
order on an emergency basis precludes 
following certain review procedures set 
forth in Executive Order 12291. Such 
procedures would require that this 
document be submitted for review to the 
Office of Management and Budget at 
least 10 days prior to its publication in 
the Federal Register. However, this 
would not permit the completion of the 
required suspension procedures on the 
timely basis necessary to make the 
suspension effective for the month of 
December 1982. In this instance, the 
initial request for the action was 
received on November 29, 1982. A notice 
of proposed suspension was issued on 
December 2, 1982, inviting interested 
parties to submit comments on the 
proposed action on or before December 
14, 1982. 

William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. This action lessens the 
regulatory impact of the order on certain 
milk handlers and tends to insure that 
dairy farmers will continue to have their 
milk priced under the order and thereby 
receive the benefits that accrue from 
such pricing. 

This order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et 
seq.), and of the order regulating the 
handling of milk in the Oklahoma 
Metropolitan marketing area. 

Notice of proposed rulemaking was 
published in the Federal Register (47 FR 
54977) concerning a proposed 
suspension of certain provisions of the 
order. Interested persons were afforded 
opportunity to file written data, views, 
and arguments thereon. 

After consideration of all relevant 
material, including the proposal set forth 
in the aforesaid notice, data, views, and 
arguments filed thereon, and other 
available information, it is hereby found 
and determined that for the month of 
December 1982 the following provisions 
of the order do not tend to effectuate the 
declared policy of the Act: 

1. In § 1106.7(b), that part of the 
provisions that reads “in an amount not 
less than 50 percent of milk received at 
the supply plant from dairy farmers who 
would be eligible as producers under 
§ 1106.12 if such plant qualifies pursuant 
to this paragraph and milk of such dairy 
farmers diverted from such plant by the 
plant operator”. 


2. In § 1106.13{e)(1), that part of the 
provisions that reads “, subject to the 
conditions of paragraph (e)(3) of this 
section, a total quantity of milk not in 
excess of total” and “received at all pool 
plants during the month. Diversions in 
excess of such quantity shall not be 
eligible under this section and the 
diverting cooperative shall specify the 
dairy farmers whose diverted milk is not 
so eligible. If the cooperative association 
fails to designate such persons, status 
under this section shall be forfeited with 
respect to all milk diverted by such 
cooperative association”. 

3. In § 1106.13(e)(2), that part of the 
provisions that reads “, subject to the 
conditions of paragraph (e)(3) of this 
section,” and “, in a total quantity not in 
excess of the milk of producers not 
members of such cooperative 
association received at such pool 
plant(s) during the month. Milk diverted 
in excess of such quantity shall not be 
eligible under this section and the 
diverting handler shall specify the dairy 
farmers whose diverted milk is not so 
eligible. If a handler fails to designate 
such persons, status under this section 
shall be forfeited with respect to all milk 
diverted by such handler”. 

4. In § 1106.13, paragraph (e)(3). 


Statement of Consideration 


This action reduces the amount of 
milk that supply plants must ship to pool 
distributing plants to attain pool plant 
status under the order. Under the 
suspension, a supply plant needs to 
make but one shipment to a pool 
distributing plant to qualify as a pool 
plant. - 

The action also increases the amount 
of milk that may be moved directly from 
farms to nonpool manufacturing plants 
and still be priced under the order. 
Without the suspension, diversions 
would be limited to producers who 
deliver not less than 15 percent of their 
producer milk to pool plants. In 
addition, diversions to nonpool plants 
by proprietary handlers and 
cooperatives could not exceed the 
quantity of milk received at pool plants. 

This action was requested by two 
cooperative associations that represent 
producers supplying the market. The 
cooperatives indicated that the 
suspension is needed because increases 
in fluid milk sales have not kept pace 
with increases in production. The 
cooperatives further stated that the 
imbalance between fluid milk sales and 
producer receipts will become worse 
because of a decline in Class I sales to 
schools as a result of school closings for 
the Christmas holidays. 

As a result of the imbalance between 
fluid milk sales and production, greater 


than normal supplies of milk will have 
to be moved to manufacturing outlets for 
surplus disposal during December. In the 
absence of any suspension action, costly 
and inefficient movements of milk 
would have to be made by handlers 
solely for the purpose of assuring that 
the milk of dairy farmers who have 
regularly supplied the fluid milk needs 
of the market would continue to be 
pooled under the order. 

Interested parties were given an 
opportunity to submit written data, 
views, or arguments concerning the 
suspension and no views.in opposition 
to the suspension were received. The 
operator of a proprietary pool supply 
plant supported the suspension in order 
to avoid uneconomic movements of milk 
or loss of pool status for producers and 
handlers associated with the market. 

It is hereby found and determined that 
thirty days’ notice of the effective date 
hereof is impractical, unnecessary and 
contrary to the public interest in that: 

(a) This suspension is necessary to 
reflect current marketing conditions and 
to maintain orderly marketing 
conditions in the marketing area in that 
without this action uneconomic 
movements of milk would be made 
solely for the purpose of pooling the 
milk of dairy farmers who have 
regularly been associated with the 
market. 

(b) This suspension does not require 
of persons affected substantial or 
extensive preparation prior to the 
effective date; and 

(c) Notice of proposed rulemaking was 
given interested parties and they were 
afforded opportunity to file written data, 
views or arguments concerning this 
suspension. 

Therefore, good cause exists for 
making this order effective upon 
publication in the Federal Register. 


List of Subjects in 7 CFR Part 1106 


Milk marketing orders, Milk, Dairy 
products. 

It is therefore ordered, That the 
aforesaid provisions in §§ 1106.7(b) and 
1106.13(e) of the order are hereby 
suspended for the month of December 
1982. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 


Effective date: December 27, 1982. 
Signed at Washington, D.C., on: December 
20, 1982. 
C. W. McMillan, 
Assistant Secretary, Marketing and 
Inspection Services. 
[FR Doc. 82-34949 Filed 12-23-82; 8:45 am] 
BILLING CODE 3410-02-M _ 
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7 CFR Part 1135 
[Docket No. AO-380-A3] 


Milk in the Southwestern Idaho- 
Eastern Oregon Marketing Area; Order 
Amending Order 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: This action amends the 
Southwestern Idaho-Eastern Oregon 
Federal milk order by providing for the 
indefinite continuation of the present 
Class I pricing provisions. The order 
became fully effective on July 1, 1981, 
and the Class I price provisions were 
established on a temporary basis 
through December 31, 1982, so that the 
appropriateness of the price level could 
be reviewed in light of market 
experience. The action is based on an 
industry proposal considered at a public 
hearing held on October 21, 1982. The 
change, which has been approved by 
more than two-thirds of the producers in 
the market, is necessary to reflect 
current marketing conditions and to 
assure continued orderly marketing in 
the area. 


EFFECTIVE DATE: January 1, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Maurice M. Martin, Marketing 
Specialist, Dairy Division, Agricultural 
Marketing Service, United States 
Department of Agriculture, Washington, 
D.C. 20250, (202/447-7183). 


SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of Sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 

Prior documents in this proceeding: 

Notice of Hearing: Issued October 8, 
1982; published October 14, 1982 (47 FR 
45884). 

Final Decision: Issued December 1, 
1982; published December 7, 1982 (47 FR 
54978). 


Findings and Determinations 


The findings and determinations 
hereinafter set forth are supplementary 
and in addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
the said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 


with the findings and determinations set 
forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900), a public hearing was held 
upon certain proposed amendments to 
the tentative marketing agreement and 
to the order regulating the handling of 
milk in the Southwestern Idaho-Eastern 
Oregon marketing area. 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the 
declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply anagpnend 
for milk in the said marketing area, and 
the minimum prices specified in the 
order as hereby amended, are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity 
specified in, a marketing agreement 
upon which a hearing has been held. 

(b) Additional findings. It is necessary 
in the public interest to make this order 
amending the order effective not later 
than January 1, 1983. Any delay beyond 
that date would tend to disrupt the 
orderly marketing of milk in the 
marketing area. 

The provisions of this order are 
known to handlers. The decision of the 
Assistant Secretary containing all 
amendment provisions of this order was 
issued December 1, 1982 (47 FR 54978). 
The changes effected by this order will 
not require extensive preparation or 
substantial alteration in method of 
operation for handlers. In view of the 
foregoing, it is hereby found and 
determined that good cause exists for 
making this order amending the order 
effective January 1, 1983, and that it 
would be contrary to the public interest 
to delay the effective date of this order 
for 30 days after its publication in the 
Federal Register. (Sec. 553(d), 


Administrative Procedure Act, 5 U.S.C. 
551-559). 

{c) Determinations. It is hereby 
determined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations 


" specified in Sec. 8c(9) of the Act) of 


more than 50 percent of the milk, which 
is marketed within the marketing area, 
to sign a proposed marketing agreement, 
tends to prevent the effectuation of the 
declared policy of the Act; 

(2) The issuance of this order, 
amending the order, is the only practical 
means pursuant to the declared policy of 
the Act of advancing the interests of 
producers as defined in the respective 
orders; and 

(3) The issuance of the order 
amending the order is approved or 
favored by at least two-thirds of the 
producers who during the determined 
representative period were engaged in 
the production of milk for sale in the 
marketing area. 


List of Subjects in 7 CFR Part 1135 


Milk marketing orders, Milk, Dairy 
products. 


Order Relative To Handling 


PART 1135—MILK IN THE SOUTH- 
WESTERN IDAHO-EASTERN OREGON 
MARKETING AREA 


It is therefore ordered, That on and 
after the effective date hereof, the 
handling of milk in the Southwestern 
Idaho-Eastern Oregon marketing area 
shall be in conformity to and in 
compliance with the terms and 
conditions of the aforesaid order, as 
amended, and as hereby further 
amended as follows: 

1. In § 1135.50, paragraph (a) is 
revised to read as follows: 


§ 1135.50 Class prices. 


* * * * 


(a) The Class I price shall be the basic 
formula price for the preceding month 
plus $1.50. 


* * * - * 


(Secs. 1-19, 48 Stat. 31, as amended; (7 U.S.C. 
601-674)) 

Effective date: January 1, 1983. 

Signed at Washington, D.C., on December 
20, 1982. 
C. W. McMillan, 
Assistant Secretary, Marketing and 
Inspection Services. 
(FR Doc. 82-34948 Filed 12-23-82; 8:45 am] 
BILLING CODE 3410-02-M 
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NUCLEAR REGULATORY 
COMMISSION 


10 CFR Parts 2, 19, 20, 21, 30, 40, 51, 
61, 70, 73 and 170 


Licensing Requirements for Land 
Disposal of Radioactive Waste 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Final rule. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) is issuing regulations 
that set out licensing procedures, 
performance objectives and technical 
requirements for the licensing of 
facilities for the land disposal of low- 
level radioactive waste. The regulation 
is necessary to provide comprehensive 
national criteria applicable to the land 
disposal of radioactive waste. This 
action is taken in response to the needs 
and requests of the public, Congress, 
industry, the states, the Commission, 
and other Federal agencies for codified 
regulations to govern the disposal of 
low-level radioactive waste. 

DATES: 10 CFR 20.311 of Part 20 
effective date is December 27, 1983; 10 
CFR Part 61 and all other changes 
effective January 26, 1983. 

ADDRESSES: Documents referred to in 
this regulation may be examined at the 
Commission's Public Document Room, 
1717 H Street NW., Washington, DC. 
Copies of NUREG'‘s may be obtained by 
writing the Superintendent of 
Documents, U.S. Government Printing 
Office, CIB, SSOS, UCP, Washington, 
DC 20401 or the NRC/GPO Sales 
Program, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Copies of Branch Technical Positions 
may be obtained from the Low Level 
Waste Licensing Branch, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. 

FOR FURTHER INFORMATION CONTACT: 
Paul H. Lohaus, Low-Level Waste 
Licensing Branch, Division of Waste 
Management, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301)427-4500. 


SUPPLEMENTARY INFORMATION: 
Introduction 


The NRC is amending its regulations 
to provide specific requirements for 
licensing the land disposal of low level 
radioactive wastes containing source, 
special nuclear, or byproduct material. 
The amendments provide licensing 
procedures, performance objectives, and 
technical criteria for licensing facilities 
for the land disposal of radioactive 
waste. Specifically, the regulations 
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establish performance objectives for 
land disposal of waste; technical 
requirements for the siting, design, 
operations, and closure activities for a 
near-surface disposal facility; technical 
requirements concerning the waste form 
that waste generators must meet for the 
land disposal of waste; classification of 
waste; institutional requirements; and 
administrative and procedural 
requirements for licensing a disposal 
facility. Amendments to other parts are 
established to govern the certification 
and use of shipping manifests to track 
waste shipments and clarify, but not 
substantially modify, the requirements 
of existing regulations. Provisions for 
consultation and participation in license 
reviews by State governments and 
Indian tribes are also included. Specific 
requirements for licensing facilities for 
the disposal of radioactive wastes other 
than high level waste by alternative 
land disposal methods will be proposed 
in subsequent rulemakings. Disposal of 
radioactive wastes by an individual 
licensee will continue to be governed by 
10 CFR Part 20. 


Background 


On October 25, 1978, the Commission 
published an Advance Notice of 
Proposed Rulemaking (43 FR 49811) 
regarding the development of specific 
regulations for the disposal of low-level 
radioactive wastes (LLW). The 
development of these regulations was in 
response to needs and requests 
expressed by the public, the Congress, 
industry, the States, the Commission, 
and other Federal agencies for 
codification of regulations for the 
disposal of LLW. The respondents to the 
advance notice strongly supported the 
Commission's development of specific 
criteria and standards for the disposal of 
low-level waste. The comments received 
by the Commission on the advance 
notice were used by the Commission in 
scoping the form and content of the draft 
Environmental Impact Statement (EIS) 
(NUREG-0782) and the regulation. 

On February 28, 1980, the Commission 
also published a Notice of Availability 
of a preliminary draft regulation, dated 
November 5, 1979, announcing 
availability of the draft for public review 
and comment (45 FR 13104). This was 
done to help ensure wide distribution 
and early public review and comment 
on the development of the rule. Copies 
of this draft regulation were distributed 
to all of the States. 

During the summer and fall of 1980, 
the Commission also sponsored four 
regional workshops to provide an 
opportunity for open dialogue among 
representatives of the States, public 
interest groups, industry, and others on 


’ 


the issues to be addressed in the Part 61 
rulemaking. These workshops were 
particularly useful in formulating our 
positions on the more judgmental 
aspects of the rule and underlying 
assumptions (such as the length of time 
we should assume that active 
governmental controls could reasonably 
be relied on). 

Proposed 10 CFR Part 61 and 
conforming amendments were published 
on July 24, 1981 (46 FR 38081). The 
original comment period was due to 
expire October 22, 1981, but was 
extended to January 14, 1982 to coincide 
with the 90-day comment period for the 
supporting draft EIS (NUREG-0782). The 
availability of the draft EIS was 
announced on October 22,1981(46FR 
51776). The proposed rule was sent to all 
Commission licensees and copies were 
provided to Agreement State officials to 
distribute to their licensees. 

Public comments were received on 
both the rule and draft EIS and may be 
examined at the Commission's Public 
Document Room (PDR) located at 1717 
H Street NW., Washington, D.C. 
Comments on the rule are available at 
the PDR Docket No. PR-2 et al. (46 FR 
38081). Comments on the draft EIS are 
available at the PDR referencing Docket 
No. PR-61 (46 FR 51776). 

A total of 42 persons commented on 
the draft EIS. These commenters 
represented a variety of interests. 
Comments were received from 21 States, 
8 industry/utilities, 8 Federal agencies/ 
laboratories, 3 individuals and 2 broker/ 
disposal firms, The comments generally 
raised or echoed the same issues raised 
concerning the rule except that some 
questions on the methodologies and 
presentation of results were raised. A 
detailed analysis of the comments on 
the draft EIS will be included as an 
appendix to the final EIS (NUREG-0945) 
which is being prepared’ 


Overview of Comments on 10 CFR Part 
61 


A total of 107 different persons 
submitted comments on the proposed 10 
CFR Part 61. The commenters 
represented a variety in interests. 
Comments were received from: 19 
industrial groups, 17 state groups, 15 
individuals, 13 utilities, 9 federal 
agencies or laboratories, 6 universities, 4 
medical groups, 4 engineering firms, 4 
public interest groups, 4 professional 
organizations, 3 broker/disposal firms, 2 


Copies of this report may be obtained by written 
request to the Division of Technical Information and 
Document Control, Washington, D.C. 20555. Copies 
will also be made available for inspection or 
copying for a fee at the NRC Public Document 
Room, 1717 H Street NW., Washington, D.C. 
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legal groups, 2 surety groups, and 5 
others. Commenters offered from one to 
over 20 comments each. The topics 
addressed a wide range of issues and all 
parts of the rule. 

The general response was quite 
favorable. Almost half (47) expressed 
explicit support of the rule or overall 
approach. Many of these commenters 
expressed some concern about one or a 
few specific provisions and most offered 
suggestions for improvements. Many 
expressed the view that the rule 
provides a needed and adequate 
framework for establishing additional 
low-level waste disposal capacity. The 
importance, reasonableness, and clarity 
of the rule were noted. Support was 
expressed by almost every sector. 

Only 15 commenters expressed any 
outright opposition to the rule or some 
significant portion of the rule. Most were 
individuals. No state group or current 
disposal site operator expressed 
opposition. The opposition expressed 
appeared to stem from objections to 
nuclear power and use of radioactive 
materials, opposition to shallow land 
burial as a disposal method in general 
and for TRU wastes in particular, 
opposition to perceived increase in costs 
to waste generators, the regulatory 
burden of the licensing process, and the 
technical requirements in Subpart D of 
the proposed rule. Several of the 
commenters that expressed opposition 
offered suggestions for improving the 
rule, however. 

Most of the remaining commenters 
(45) offered constructive comments 
without taking a general position on the 
rule, or offered support with 
reservations about one or more aspects 
of the rule. 

All concerns expressed by all 
commenters are discussed in detail in a 
staff analysis of comments which is 
available in the PDR. Because the 
volume of comments and analysis in 
detail occupy several hundred pages, the 
following discussion summarizes and 
responds to all comments of major and 
generic significance. For example, 
comments on Part 61 standard 
provisions that are common to all 
Commission regulations are not 
discussed in this summary, but are 
covered in the document available in the 
PDR. 


Summary of Comments for Proposed 
Part 61 


Subpart A; General Provisions. A 
variety of comments were received that 
related to the scope of the rule. Two 
clarifying changes were made to make it 
clearer that uranium and thorium 
tailings as defined in Section 11e(2) of 
the Atomic Energy Act of 1954, as 


amended, are not subject to the 
requirements of Part 61, but are 
disposed of according to requirements in 
10 CFR Part 40. In addition, clarifying 
changes were made to state that the 
requirements of Part 61 do not apply to 
persons who are licensed by an 
Agreement State pursuant to authority 
relinquished to that State by the 
Commission in accordance with Section 
274 of the Atomic Energy Act of 1954, as 
amended. 

Some commenters felt that provisions 
should be made for an individual to 
dispose of his or her own waste. Private 
waste disposal may be licensed under 
current provisions of 10 CFR Part 20. 
The Commission feels that these 
provisions are adequate and that no 
change to Part 61 to accommodate 
private disposal is warranted. 

At least two State commenters asked 
about Agreement State requirements 
being compatible with Part 61. The 
Commission is preparing guidance for 
States that will consider Section 61.2, 
Definitions; Subpart C, Performance 
Objectives; Subpart D, Technical 
Requirements for Land Disposal 
Facilities; those portions of Subpart B 
that are necessary to implement the 
provisions of Subparts C and D; Section 
20.311, Transfer for disposal and 


manifests; and that portion of Subpart E 


requiring closure funding arrangements 
as a matter of compatibility for the 
Agreement States. Guidance will 
identify those aspects where uniformity 
in desirable and those aspects where 
States would have flexibility in 
establishing their own requirements. 

It was suggested that construction of a 
disposal facility should be permitted to 
begin before a license is issued. The 
Commission believes that to do so 
would have a detrimental effect on the 
decisionmaking process and therefore 
no change is being made to this 
provision. 

In the proposed rule, near surface 
disposal was defined in § 61.2 and 
discussed in § 61.7 as disposal in the 
upper 15-20 meters of the earth's 
surface. Based on comments received, 
the wording could be misinterpreted to 
mean that disposal was allowed only 
between 15 and 20 meters or that deeper 
disposal was prohibited. The wording 
was Clarified to make it consistent with 
the waste classification requirements. 
(Class A and B wastes have no 
minimum depth requirement and Class 
C wastes have a 5 meter depth 
requirement when relying on depth 
alone.) Disposal at a depth greater than 
5 meters would also be acceptable. 

Subpart B: Licenses. Comments 
received on Subpart B covered a wide 
range of issues. Many were concerned 
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with clarification and intent. There 
were, however, several issues that were 
more substantive and addressed by a 
large group of commenters. 

Several commenters were concerned 
that the language in several places 
required the applicant to demonstrate in 
the application that certain objectives 
were met. Their concerns were over 
what would constitute a demonstration, 
and the impossibility of meeting an 
objective with complete certainty as 
implied by the language in the rule. The 
Commission agrees with these 
commenters and changes have been 
made in appropriate places to indicate 
that what the Commission wants is 
information or analyses that will 
provide reasonable assurance that the 
objective or requirement will be met. 
Other minor changes were made for 
purposes of clarification. 

An advisory statement in § 61.13 that 
the ground water pathway was 
generally the most significant for near 
surface disposal, in terms of releases of 
radioactivity, was deleted. This section 
requires an analysis of all potential 
pathways and two commentators 
objected to singling out ground water. 

- Several commenters expressed 
concern over the length of time that the 
licensing process might take and 
suggested limits be established in the 
regulations. The Commission does not 
believe that this is practicable, 
considering the uncertainties in 
predicting the quality of future 
applications, the availability of staff 
resources at critical times, and the 
potential for hearings. The licensing 
process must be in accordance with the 
Commission's mission to protect public 
health and safety but the Commission 
does agree that the licensing process 
must be carried out in the minimum 
amount of time consistent with this 
mission. Some changes in the procedural 
aspects of the rule are being made with 
this in mind (see comments, Subpart F). 
The Commission staff is developing 
technical positions to assist applicants 
in preparing their applications and is 
developing performance assessment 
capabilities that will enable the staff to 
perform timely reviews. 

Nine commenters addressed the 
language in § 61.25 that prevents the 
licensee from making any changes in the 
facility or procedures described in the 
application except as provided for in 
specific license conditions. The 
commenters felt that this was 
unnecessarily restrictive, in that there 
may be aspects of the facility or 
procedures that were described in the 
application, but which are not important 
to public health and safety and the 
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licensee should be free to change them. 
The Commission agrees, since it was not 
intended that all changes be subject to 
Commission review or approval, only 
those important to public health and 
safety. Section 61.25 is changed 
accordingly. 

Over a dozen commenters raised 
objections to the requirement that the 
license be renewed on the usual five- 
year interval with a concomitant public 
notice on the opportunity to request a 
public hearing. The dominant reason for 
these objections is the burden that is 
perceived if public hearings were held 
every five years at the time of license 
renewal. The Commission believes that 
a periodic reassessment by the licensee 
and the Commission staff is necessary. 
This reassessment should factor in the 
past operating experiences of the 
disposal facility, the results of 
monitoring data, changing economic 
conditions that might affect financial 
assurances, advances in technology, etc. 
While there are alternatives to license 
renewal in order to ensure these 
periodic reappraisals, the Commission 
has found through its experience that 
periodic license renewal is the most 
effective method. As for the public 
notice of the renewal and the notice of 
opportunity to request a public hearing, 
the Commission agrees that this is not 
necessary and it has been deleted. 
Deleting this requirement will not have 
an adverse effect on the public’s interest 
and rights. According to revised § 61.25, 
any changes to the license conditions 
from a license renewal process would 
be subject to notice and opportunity to 
request hearings if the conditions were 
in: the highest category specified in that 
section (paragraph 61.25(a)(1)). 

Two commenters suggested not 
subjecting the licensee to an opportunity 
for cattle at the time of site closure. 
The Commission believes that this is an 
important and worthwhile time to 
provide for public participation. No 
changes were made. 

While none of the commenters took 
exception with the need for a period of 
post-closure observation and 
maintenance by the licensee, a number 
did object to the open-endedness of the 
requirements that this period be for “a 
minimum of five years.” This provision 
has been changed to state that the 
period will normally be five years, but 
that shorter or longer periods may be 
approved by the Commission in 
connection with the approval of the site 
closure plan for a specific site. 

Several commenters, including Chem- 
Nuclear Systems, Inc., and U.S. Ecology, 
the operators of the existing disposal 
facilities, were concerned about 
possible delays in transfer of the license 


to the site owner at the end of the post- 
closure observation period. They foresee 
the possibility of more stringent 
requirements being imposed at this time. 
thereby delaying the transfer with an 
adverse effect on the ability of the 
licensee to effect proper closure due to 
changes beyond the financial 
requirements initially established. The 
Commission recognizes this possibility, 
but it is beyond the Commission’s 
authority to control or regulate the site 
owner and force the transfer to take 
place. Any requirements for transfer 
that are outside the public health and 
safety considerations prescribed by Part 
61 became a matter of contract or 
agreement between the site owner and 
the site operator. With the Low Level 
Radioactive Waste Policy Act laying the 
responsibility for disposal of low level 
waste on the States, it is obvious that 
the States will play an increasingly 
important role. State authorities, who in 
all likelihood will be the site owners, 
should become active participants in the 
disposal activities from the earliest 
stages of development through site 
closure and stabilization so that at the 
time of site transfer to them for 
institutional control, there are no 
unforeseen obstacles to the orderly and 
timely transfer. Part 61 provides for this 
participation in the licensing process, 
and as landlord, there are other avenues 
of participation. 

Subpart C: Performance Objectives. A 
dozen commenters addressed the 
approach taken in Part 61 to establish 
performance objectives supplemented 
by some minimum technical 
requirements. All commenters except 
three supported the approach of 
addressing disposal from an overall 
systems standpoint, i.e., establishing 
overall performance objectives and 
minimum technical requirements and 
leaving considerable flexibility on how 
an applicant or licensee would design 
and operate a site. Of the three who 
disagreed, one felt that the concern for 
public health and safety is so great that 
the rule should be based on prescriptive 
requirements; one felt that there should 
be no technical requirements in the rule, 
only performance objectives; and the 
third felt that the rule is restrictive by 
establishing both performance 
objectives and technical requirements. 
On balance, the comments were judged 
to be supportive of the mix of objectives 
and requirements and no changes have 
been made in this regard. 

One commenter challenged the 
performance objectives in Part 61 as 
being premature in advance of relevant 
EPA standards and beyond the agency's 
authority to the extent that they are not 
already embodied in 10 CFR Part 20 and 
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that they are unduly stringent and 
unsupported. With respect to this 
comment, EPA, under its ambient 
environmental standards setting 
authority assigned by Reorganization 
Plan No. 3 of 1970 has the authority to 
prepare a standard that will set limits 
for releases of radioactivity to the 
general environment from disposal 
facilities. Presently there is no such EPA 
standard. In the absence of such a 
standard, the Commission examined a 
range of limits which bound that 
expected for the EPA standard and 
selected a proposed performance 
objective that establishes a release limit 
for the site boundary, a regulatory 
action within the limits of NRC 
authority. In a rulemaking action, the 
Commission is not solely limited to 
existing standards in Part 20 and the 
Commission does not intend to 
withdraw any portion of the rule that 
may be related to the performance 
objectives. 

With regard to the specific 
performance objective for releases to 
the environment, the Environmental 
Protection Agency commented that the 
establishment of an individual exposure 
limit at the site boundary for releases as 
proposed in § 61.41 is appropriate. They 
stated that the range of 1 to 25 mrem/yr 
analyzed by the Commission was a 
reasonable range that should encompass 
any standard which EPA might derive 
for low level waste disposal facilities. 
Based on the Commission's analysis, 
NRC does not anticipate any need to 
change the technical requirements of 
Part 61 to meet a future EPA standard. 
In their comments, EPA staied their 
opinion that it was inappropriate to 
apply the EPA drinking water standard 
as proposed in § 61.41. Accordingly, this 
part of the performance objective has 
been deleted. However, this does not 
diminish the Commission's concern over 
protecting sources of drinking water. 
The Commission will assess the 
potential impact on drinking water 
supplies as part of its licensing review. 

Reaction to the proposed performance 
objective to protect potential 
inadvertent intruders was mixed. There 
were some who felt the proposed 500 
mrem whole body dose to the intruder 
was too high, some felt that it was the 
right value for a standard, and others 
felt that higher values were in order. 
Those that felt that the standard should 
be higher suggested values of 5 rem or 
25 rem (the Department of Energy) to 
correspond to limits for occupational 
exposure or one-time exposures to 
workers from potential accidents. A 
number of commenters, in their 
comments about considering the 
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probability that intrusion will occur, 
expressed concern about weighting too 
heavily the protection against 
inadvertent intrusion in determining 
disposal requirements for waste. Based 
on these comments, the Commission 
believes that the primary concern of 
those who feel that the intruder 
protection objective is too restrictive is 
the effect that this has on the 
concentrations of certain nuclides that 
are acceptable for disposal in a near 
surface facility and the need to meet 
additional requirements such as stability 
for some wastes. With this in mind, and 
in response to other comments, the 
Commission has reevaluated the 
calculations that establish the waste 
classification concentration limits to 
eliminate unnecessarily conservative 
assumptions with the result that the 
analysis is more realistic and the limits 
for several important isotopes have been 
raised. With this action, the Commission 
believes that most of the concerns of 
those who encouraged higher exposure 
limits or less emphasis on protection of 
intruders will have been met. 

With respect to those who suggested 
that lower limits would be appropriate, 
there were no compelling arguments or 
technical demonstrations presented that 
persuaded the Commission to lower the 
dose limit for intruders. 

The EPA recommended that the 500 
mrem dose limit be deleted from the 
performance objective, since the 
licensee would not be able to monitor or 
demostrate compliance with a specific 
dose limit that applies to an event that 
might occur hundreds of years from 
now. They did recommend use of the 500 
mrem whole body dose limit coupled 
with ALARA as the basis for 
determining the concentration limits in 
Table 1 of Part 61. The 500 mrem dose 
limit has been deleted from the 
performance objective but retained as 
the basis of the waste classification 
limits. 

Comments were offered that more 
emphasis should be placed on 
requirements, such as the use of durable 
monuments to warn potential intruders. 
This concept is incorporated in the 
regulation. 

Acts of terrorism and sabotage were 
identified as possible intrusion problems 
and suggestions were made for 
protecting against such acts. The 
Commission does not feel that the 
likelihood of such events or the 
magnitude of the effects of such acts are 
sufficient to warrant requirements in 
this regard. 

EPA asked for a clarification of the 
intent of the performance objective in 
§ 61.43 as it pertains to effluents from 
the site. This performance objective 


states that operations at the land 
disposal facility must be conducted in 
compliance with the standards for 
radiation protection set out in Part 20. 
Part 20 contains standards for 
concentrations of radioisotopes in air 
and water released from a licensed 
facility. Section 61.41 sets forth limits on 
concentrations of radioisotopes released 
from a land disposal facility which are 
lower than those in Part 20. It is the 
Commission’s intent that the provisions 
of Part 20 will apply to all aspects of 
radiation protection during operation 
except for releases of radioactivity from 
the site which will be governed by the 
more stringent requirements of § 61.41. 
The rule has been modified to clarify 
this point. 

Commenters pointed out a need to be 
clearer in the rule on how the principle 
of maintaining radiation exposures to a 
level that is aslow asreasonably __ 
achievable (ALARA) will be handled. 
The Commission intends that the 
ALARA principle apply to the 
performance objectives for long-term 
environmental release and protection of 
individuals during site operations. It 
cannot apply to the intruder 
performance objective, since Part 61 sets 
out the requirements for protection and 
intrusion which is beyond the disposal 
facility licensee’s control. Appropriate 
changes have been made in §§ 61.41 and 
61.43 to reflect the ALARA principle. 

Subpart D: § 61.50, Disposal Site 
Suitability for Near-Surface Disposal. 
Approximately two dozen commenters 
offered comments on various aspects of 
§ 61.50, addressing disposal site 
suitability requirements. These 
comments address eight subject areas 
which are discussed below. 

Eight comments were received on the 
requirement that the disposal site shall 
be capable of being characterized, 
modeled, analyzed, and monitored. The 
comments were directed to the 
perceived vagueness of the requirement, 
i.e., what does it mean to be capable of 
being characterized, modeled, analyzed, 
and monitored? Some commenters 
offered suggested rewording or 
examples. The Commission has issued a 
staff technical position (NUREG-0902) 
that provides interpretation and 
explanation of the meaning and intent of 
this requirement. In the technical 
position, it is explained that the site 
characteristics must be such that limited 
site characterization can adequately 
define the site characteristics spatially 
across the disposal site and that site 
characteristics should vary with a 
sufficiently narrow range so that the 
input to modeling is representative of 
the hydrogeologic units and the 
assumptions underlying the modeling 
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are valid. Further, natural processes 
affecting the disposal site should be 
occurring at a consistent and definable 
rate such that the modeling of the site 
will represent both present and 
anticipatable site conditions after 
closure. Finally, site characteristics must 
be such that a reasonable number of 
monitoring points can adequately 
describe the extent to which 
radionuclides have migrated from the 
waste disposal units. In addition, the 
Commission's staff is developing an in- 
house modeling capability and will 
share that capability through pre- 
qualification of prospective computer 
codes. The Commission believes that a 
concise statement in the rule along with 
guidance on these subjects provided by 
technical position papers and 
Regulatory Guides is appropriate. 

Several aspects related to ground 
water were addressed in the comments. 
Three commenters (Ontario Hydro, the 
Department of Interior, and the 
Department of Energy) endorsed the 
provision in § 61.50({a)(7) that permits 
disposal below the water table where 
diffusion dominated the ground water 
flow system. 

The Department of Interior 
recommended using the term, 
“molecular diffusion” and both they and 
Ontario Hydro suggested specifying a 
limit for soil hydraulic conductivity of 
less than 10~* cm/sec, as appropriate. 
There were several commenters who 
disagreed with this provision and 
recommended total containment or 
some minimum depth to the water table. 

The Commission envisions a site that 
would satisfy the exception in section 
61.50(a)(7) as one with an inactive flow 
system so that the water which would 
contact the wastes would move on the 
order of less than one foot per year. 
Given the low hydraulic conductivity 
and effective porosity of the soils, very 
little water would actually contact the 
waste or flow from the disposal units. 
The travel time will result in sufficient 
reduction of concentration of the small 
amounts released and fine-grained soils 
will typically provide significant 
attenuation for most radionuclides. No 
change has been made to this provision 
of the rule. 

Several commenters suggested 
requirements on retardation properties 
for soils, both impervious and porous. 
One suggested a leachate collection and 
treatment system for the impervious 
soils. The Commission does not consider 
it appropriate to set forth specific values 
for characteristics which promote 
attenuation of radionuclides. Whereas 
attenuation is advantageous for some 
radionuclides, others such as H-3, C-14, 
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and I-129 may not be significantly 
attenuated. The Commission believes 
that reliance should be placed on siting 
requirements which will keep water 
away from wastes, result in low 
volumes of contaminated water being 
released, and provide a long travel time 
for decay. The Commission takes 
exception to any design which relies on 
a leachate collection and treatment 
system to reduce migration. Such a 
design is expected to result in a 
requirement for continued active site 
maintenance, therefore violating the 
performance objective in § 61.44. 

Several comments recommended that 
the natural resources considered under 
§ 61.50{a)(4) specifically include ground 
water and aquifers underlying the site 
and that the resources of significance 
were not limited to “economic” 
significance. Another suggested that the 
resources be “known” resources so that 
the applicant would not have to engage 
in an extensive exploration program to 
assure that there were no significant 
natural resources. The Commission 
considers ground water and aquifers to 
be natural resources in the context of 
this requirement. The Commission also 
agrees that it should not be necessary to 
conduct extensive exploration studies to 
prove that no resources exist. Several 
changes have been made in the sections 
relating to ground water to reflect these 
comments. 

Commenters raised four questions on 
the siting requirements related to 
surface water drainage. These can be 
summarized as (1) definition of certain 
terms such as upstream drainage areas, 
coastal high-hazard area and wetland; 
(2) the adequacy of the exclusion of 
waste disposal based on the 100-year 
floodplain; (3) whether engineering 
drainage modifications can be made in 
order to meet the requirements; and (4) 
the vagueness of some terms. 

With respect to-the terms “coastal 
high-hazard area” and “wetland,” these 
are defined in Executive Order 11988 (42 
FR 26951, May 25, 1977), Floodplain 
Management Guidelines which is nofed 
in the rule. The term “upstream drainage 
area” can be defined in conventional 
hydrologic terms as all the land surface 
which drains, either by channel flow or 
sheetwash, across the disposal facility. 

The 100-year floodplain is that land 
which would be inundated by a flood 
having a 1 in 100 chance of occurring in 
any particular year. The Commission 
feels the major hazard due to flooding is 
associated with the period of site 
operations when disposal units are 
open. Because of other provisions of the 
rule, the disposal units will be open a 
comparatively short time. Once closed, 
the covers and site drainage system will 


provide protection against the effects of 
flooding. The Commission considers 300 
or 500-year floodplains to be 
unnecessarily restrictive; and questions 
whether an adequate data base or 
standard methods of determining such 
floodplains exist. 

The question on engineering 
modifications will be addressed more 
fully in staff technical positions related 
to site suitability, selection and 
characterization and to site design and 
operations. Engineering features may be 
used to improve site drainage and 
protect against flooding during 
operations. 

With respect to the vagueness, or non- 
prescriptive, nature of the requirements, 
the Commission considers the siting 
requirements as site screening tools 
which will be met in most cases and 
which, if not met fully, would require a 
site-specific evaluation to determine 
whether an exemption is warranted. The 
Commission finds this preferable to 
treating more prescriptive siting 
requirements as exclusionary. 

Minor changes of a clarifying nature 
have been made to the requirements 
related to flooding. 

Several commenters suggested that 
radioactive waste disposal facilities 
could be colocated with hazardous 
waste disposal facilities. The 
Commission does not object to this as 
long as the facilities are separated from 
one another and the wastes are not 
commingled. The provisions of § 61.50 
pertaining to nearby facilities not 
adversely impacting the ability of the 
site to meet the performance objectives 
or significantly masking the 
environmental monitoring program 
would have to be met. 

Several commenters raised the 
question of relevance of seismic or 
volcanic hazards to low level waste 
disposal, given the orders of magnitude 
difference between the time frames for 
those geologic phenomena and the 
hazard of the low-level wastes. Concern 
was also expressed that certain areas, 
such as California, would have all 
potential sites eliminated by the 
requirement to avoid seismic areas. 

The requirement, as written, provides 
the Commission a mechanism for site 
specific evaluation of such factors as 
recurrence intervals, probabilities, 
liquefaction potential, and ground 
accelerations to compare against a long- 
term (500-year) radiological hazard and 
the disposal requirements of Part 61. 
This minimum technical requitement 
would not arbitrarily eliminate potential 
sites so much as it would provide a site 
screening test which will be met in most 
cases and will mandate a thorough 


evaluation of site performance in areas 
of known tectonic hazards. 

Several persons commented on the 
reliability of long term projections of 
population growth. The Commission 
recognizes such projections have a 
degree of uncertainty. Part of the staff 
review of any projection focuses on this 
uncertainty and how it has been 
handled by the applicant. Previous 
experience with commercial low-level 
disposal sites illustrate that suitable 
sites can reasonably be found in areas 
of low population density and minimal 
population growth potential. 

Two commenters suggested a siting 
requirement based on accessibility to 
major transportation routes. This issue 
becomes a consideration in site 
selection and the evaluation of 
alternatives required under NEPA and is 
not necessary in the rule. 

Individual comments were received 
suggesting siting requirements related to 
mechanical and physical properties of 
soils to make them suitable for 
compaction and supporting construction 
equipment, and requirements to avoid 
areas of high natural radioactivity. 
Changes to the rule were not deemed 
necessary. The mechanical and physical 
characteristics of soils are factors to be 
addressed in the site design and 
operations in order to meet stabilization 
requirements and objectives. With 
respect to areas of high natural 
radioactivity, these areas would be 
excluded if they could be shown to 
violate the ability to carry out a 
monitoring program. Otherwise, the 
Commission sees no valid reason for 
excluding these areas. 

Several commenters raised the 
general question of the length of time the 
various siting or design requirements 
have to be satisfied. Others requested 
that the design basis natural events or 
phenomena be identified and that the 
length of time for consideration 
associated with these be stated. 

The siting, design, and waste-form 
requirements relate to both stability of 
the disposal site and control of releases 
within acceptable limits. Reliance must 
be placed for a longer time on the site 
since the waste form and design 
features will decrease in effectiveness 
over time. Therefore, each of the siting 
requirements should be considered 
applicable over the indefinite future and 
should be evaluated for at least a 500- 
year time frame. A 500-year time frame 
for design basis natural events or 
phenomena should also be applied. 

Subpart D: § 61.51, Disposal Site 
Design for Land Disposal. Five 
commenters objected to the 
absoluteness of the requirements in 
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§ 61.51 relative to preventing infiltration 
and eliminating the contact of water 
with waste. Comments were also 
expressed requesting preferential 
consideration be given to progressive 
slope design for burial and concern was 
expressed that the rule does not provide 
specific guidance for engineered 
features. Commenters also expressed 
concern that site areas used for disposal 
of Class A waste will require more 
maintenance. 

The requirements referred to are 
expressed as design objectives. Given 
that these are design objectives, the 
actual achievement will be to minimize, 
rather than absolutely prevent or 
eliminate. The achievement level should 
be as near the design objectives as is 
practicable. The wording of these 
paragraphs has been changed to reflect 
this. With respect to progressive slope 
design for burial, the regulation does not 
specify the type of disposal unit. The 
site designer should give particular 
attention to the design of that portion of 
the facility used for the disposal of Class 
A wastes so that the inherently unstable 
Class A wastes will not interfere with 
the long-term stability of the site. 

Four commenters recommended that 
warning signs or permanent 
identification monuments be employed 
as a deterrent to inadvertent intrusion. 
Several suggested a design lifetime of 
500 years for such markers. 

though there are few “signs” in the 
traditional sense that have design lives 
approaching 500 years, the Commission 
would consider such things as granite 
monuments near the survey marker 
control points as an appropriate adjunct 
to the physical intruder barriers 
employed in the disposal of the waste. A 
change to the rule has been made to 
require such monuments at the time the 
license is terminated. 

Subpart D: § 61.52, Land Disposal 
Facility Operation and Disposal Site 
Closure. There were several issues 
related to facility operation and site 
closure identified by about thirty 
commenters. A half dozen commenters 
raised questions with respect to the 
requirement that Class A waste be 
segregated from other classes of waste. 
Questions also addressed the need for 
segregation during transportation, the 
meaning and intent of the term 
“interaction,” and the need for 
segregation in arid sites. 

The intent of the rule is not to prohibit 
waste from more than one class from 
being shipped on the same transport 
vehicle. Consistent with appropriate 
transportation regulations, the 
Commission has no objection to 
commingling different classes of waste 
in transport. 


In identifying the need to clarify the 
term “interaction,” the commenters 
noted that it was vague and 
unenforceable, could include migration, 
and could be physical or chemical 
interaction. 

The intent of the rule is to protect 
Class B and C wastes. Class A wastes 
could interact with other wastes directly 
through the release of absorbed liquids, 
solvents, or other mobile components 
that might be present in Class A waste. 
Indirect interaction could resu!t from 
degradation of Class A waste and its 
lack of stability. Consolidation of Class 
A wastes would provide a less stable 
support which could contribute to failure 
of the disposal unit cover leading to 
increased precipitation infiltration and 
surface water intrusion. The degree to 
which these interactions could occur 
depends to a large extent on site specific 
characteristics and the Commission 
does not believe that it is appropriate to 
set a prescriptive requirement in this 
area in the rule. The wording of this 
requirement has been changed to define 
the purpose for the segregation and 
minimization of interaction between the 
segregated wastes. The rule also permits 
Class A waste that meets the stability 
requirements to be placed with Class B 
and C wastes. 

The State of Washington regulates the 
disposal site located in an arid region 
near Richland, Washington. The State 
noted that without the likelihood of 
ground water or surface water being 
factors at arid sites, segregation of Class 
A wastes seems to be unnecessary. 
They also noted that commingling Class 
A and B wastes would dilute the Class B 
wastes and have potential benefit. 

The State’s observations may have 
merit for arid sites but are difficult to 
adopt in a rule that must address sites 
located in all parts of the country. The 
Commission anticipated the need to 
consider alternative disposal 
requirements and included § 61.54, 
“Alternative requirements for design 
and operations” to provide for 
consideration of such alternatives. 

A number of commenters noted that 
factors ether than waste form play a 
role in assuring the stability of the site. 
In the area of site operations, these 
factors are identified as the way in 
which waste is emplaced and the filling 
of voids in between waste packages 
after emplacement. Several pointed out 
the stability problems (slumping, etc.) 
that could still be associated with 
disposal units containing the segregated 
and unstable Class A waste. A number 
of commenters objected to the 
requirement that wastes must be 
emplaced in an orderly manner because 
of perceived increased exposures. The 
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requirement that was proposed in 
paragraph (4) of § 61.52(a) was intended 
to assure that the placement of packages 
into a disposal unit did not destroy the 
integrity of the package in order to 
minimize the possibility of releases of 
contamination, and also to minimize the 
void spaces between packages so that 
this would not be a contributor to site 
instability. It has been a common 
practice at waste disposal facilities to 
dump some wastes over the edge of a 
disposal trench with the packages 
falling and tumbling to the trench 
bottom where they ended up a random 
arrangement. This practice jeopardizes 
package integrity and does not permit 
~access to voids between packages so 
that they could be backfilled. The 
assumption by the commenters that 
orderly emplacement necessitates 
.increased handling by site operators 
with resultant higher radiation 
exposures is not necessarily the case. 
Lifting and stacking devices are 
currently in use for low level waste 
disposal that permit remote lifting and 
emplacement in the disposal trench 
without increased occupational 
exposure. The resulting emplacement 
meets the intent of protection of 
packaging integrity and access to void 
spaces. Since the term “orderly” was 
subject to misinterpretation, the 
requirement has been rewritten to 
remove the term and to specify the 
objectives of emplacement. 

Six commenters addressed the 
requirement for maintaining a buffer 
zone of at least 100 feet. These 
comments generally supported the 
concept and purposes of a buffer zone, 
but questioned whether the specified 100 
feet was sufficient. The Department of 
the Interior suggested that the buffer 
zone should be three dimensional to 
include some distance below the 
disposal site. 

In response to these comments, the 
Commission has restated the 
requirement in terms of the objective to 
carry out monitoring activities and take 
mitigative measures if needed, and has 
made the buffer zone three dimensional. 

Several persons commented on the 
need to conduct ancillary activities at 
the disposal facility such as storage, 
waste treatment, truck terminals, etc. 
Concern was expressed over the 
language in § 61.51(a)(7) that would 
seem to preclude such activities. Others 
felt that provisions should be made in 
Part 61 for the description and licensing 
of such activities. 

The provision of § 61.51 that caused 
the concern was that the disposal site 
shall be used exclusively for the 
disposal of radioactive wastes. The 
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intent of this provision was to prevent 
the disposal of wastes such as toxic or 
hazardous chemicals which do not 
contain radioactive material at the 
facility. It was not intended, as could 
easily be inferred from the way the 
requirement was worded, that disposal 
is the only activity that could take place. 
Corrective word changes have been 
made to clarify this. The purpose of Part 
61 is to specify the regulatory 
requirements for the disposal of 
radioactive waste. Existing 
requirements in Parts 30, 40, 70, e¢ al., 
would govern the licensing of other 
activities involving licensed radioactive 
materials, such as waste treatment or 
storage. 

Several comments questioned the 
meaning of the term “a few percent 
above background” as applied to the 
requirement that limits radiation levels 
at the surface of the disposal unit cover. 
Some suggested values from as low as 1 
percent of background to as high as 1 
mrem/hour (about 5,000 percent of 
background). One commenter suggested 
that the radiation limit should not be 
confined to gamma radiation, but should 
be expressed as a dose rate to include 
other types of radiation. 

The rules in Part 20 contain provisions 
for premissible levels of radiation in 
unrestricted areas in § 20.105. The 
Commission considers these to be 
appropriate for application at the time 
that the disposal facility license is 
transferred to the site owner for the 
period of institutional control. Although 
access to the site will be controlled to 
prevent inadvertent intrusion and the 
site could be viewed as a restricted 
area, the Commission believes it is not 
proper to consider those who do have 
access, such as caretakers and site 
maintenance personnel, as radiation 
workers who could receive much higher 
occupational exposures. Therefore, 

§ 61.52(a)(6) has been changed to reflect 
the Part 20 unrestricted limits. 

A number of other individual 
comments and suggestions were 
considered and were addressed in the 
detailed analysis of comments. Some 
clarifying changes were made to the rule 
as a result. 

Subpart D: § 61.53, Environmental” 
Monitoring. Only nine commenters 
addressed the provisions for 
environmental monitoring. One 
commenter observed that analyses of 
release pathways should be conducted 
so that they may be validated by data 
acquired from subsequent monitoring, a 
point with which the Commission 
agrees. Two comments addressed the 
12-month preoperational monitoring 
requirement: one thought it too long, the 
other too short. While a one-year period 


of site specific data may not provide the 
range of fluctuations in data expected 
over a longer period, the site specific 
data can be augmented by 
reconnaissance level data or regional 
data that can be correlated with the site- 
specific data. These activities should be 
started early enough in the site 
development process that they do not 
interfere with a timely submittal of an 
application. Additional data may be 
obtained as the licensing process 
continues which can be used to update 
the application. 

It was noted that the environmental 
monitoring requirements are not 
detailed or specific and at least one 
commenter suggested that highly 
detailed prescriptive requirements be 
set forth. Because of the wide variety of 
site-specific conditions, and a desire to 
avoid overly prescriptive requirements 
in Part 61, the Commission does not feel 
that this suggestion is practicable. A 
Branch Technical Position on 
Monitoring is being prepared and will 
provide additional guidance. 

It was pointed out that one important 
purpose of a monitoring system is to 
provide early warning of migration of 
radionuclides from the disposal site 
before they leave the site boundary. The 
Commission agrees, and has made a 
clarifying change to that effect. 

The Department of Interior 
recommended that “geochemistry” be 
added to the site characteristics to be 
studied. This has been done. 

Subpart D: § 61.55, Waste 
Classification. Over half of the 
commenters on Part 61 offered 
comments on one aspect or another of 
the waste classification provisions. 
Nearly 20 different issues were 
identified and addressed in the staff's 
detailed analysis of comments. In 
general, there was support for the 
concept of identifying wastes that were 
generally acceptable for near-surface 
disposal and further dividing this 
general category into more specific 
classes. Most of the comments were 
related to understanding how these 
categories were established and the 
basis for them; support for further 
identifying a class of waste that would 
not be of any regulatory concern 
because of its low radioactivity, i.e., a 
“de minimis” level; what should the 
upper limits be particularly for certain 
radioisotopes such as the transuranic 
elements; what provisions will be made 
for disposal of waste that exceed the 
limits for near-surface disposal; and 
how does a waste generator show 
compliance with the waste classification 
requirements. There were a large 
number of comments requesting 
clarification and restructuring of the 
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requirements to make them more 
understandable, as well as a number of 
miscellaneous comments. 

With respect to those comments that 
the numbers used to define waste 
classification were not adequately 
explained or supported in Part 61, it 
should be noted that most such 
comments were submitted before the 
supporting Draft Environmental Impact 
Statement (DEIS) for Part 61 became 
generally available. Since a 
considerable part of the DEIS is devoted 
to the derivation of the waste 
classification numbers, the Commission 
does not feel that the basis needs to be 
repeated in detail in the rule. The 
Commission is preparing an analysis of 
the comments received on the DEIS and 
these comments will be factored into the 
final EIS to make the basis for waste 
classification values more 
understandable. Other commenters on 
the numerical values suggested the use 
of values reported in an earlier NRC 
contractor document, NUREG/CR-1005. 
The present waste classification scheme 
proposed in Part 61 drew on this and 
other earlier work; however, the earlier 
approaches to waste classification did 
not consider the effects of stability or 
waste form. 

Table 1 Proposed values for several 
radionuclides that were the same value 
regardless of the class of waste. This 
has lead to some confusion and 
misunderstanding. In the disposal of 
wastes, precautions are taken to provide 
protection against intrusion for the first 
several hundred years. These 
precautions include institutional 
controls, waste form requirements, and 
intruder barriers. There are certain 
radionuclides common to waste that are 
of such a long half-life that they will be 
present several hundred years from now 
in essentially the same concentration as 
when they were originally disposed. 
Therefore, the rule limits the initial 
concentrations of these radionuclides to 
values that will be acceptable after 
several hundred years when the 
intrusion protection measures are not 
considered to be effective. 

Over one fourth of all commenters 
endorsed the concept of setting levels 
for wastes below which there is no 
regulatory concern, the so-called ‘de 
minimis” level. Some of the commenters 
supporting the de minimis concept made 
direct reference to the Commission's 
position that exempting particular waste 
streams from compliance with the Part 
61 regulations was preferable to setting 
generic levels for all isotopes. Several 
disagreed with this position, although at 
least one of these commenters remarked 
that as there is not yet a consensus on a 
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generic de minimis level, any level 
chosen would be premature. A number 
of other commenters suggested that a de 
minimis classification be added to the 
Part 61 regulations, perhaps as an 
additional column in Table 1. 

Several commenters suggested that 
NRC permit case-by-case review of 
requests for specific application of the 
de minimis concept during the period 
criteria are being developed. Others 
suggested specific values for specific 
waste streams or radioisotopes. 

The fundamental concern of 
practicially all commenters was not as 
much whether a generic or a case-by- 
case approach be taken, but rather that 
action to develop de minimis standard 
should be taken as soon as possible. 

The Commission agrees with the 
importance of setting timely standards 
for disposal of certain wastes by less, 
restrictive means. The Commission 
agrees with the commenters that 
establishment of such de minimis levels 
would reduce costs of disposal for many 
licensees and would also conserve 
space in disposal facilities which are 
otherwise designed for wastes having 
much higher activities. The Commission 
also believes that establishment of de 
minimis levels is important in enhancing 
overall stability of a disposal facility, 
and therefore in reducing potential long- 
term site maintenance and 
corresponding costs, since de minimis 
levels would reduce the volume of Class 
A waste. This would also tend to reduce 
ground water migration impacts, since 
subsidence and water infiltration would 
be reduced. 

Regarding the issue of setting de 
minimis levels on a generic or on a case- 
by-case basis, the Commission still - 
believes that the current policy of 
examining waste streams on a case-by- 
case basis will result in the quickest and 
best results. It is recognized that setting 
generic limits may be a desirable goal, 
and the Commission Plans to work this 
goal over the next few years. 
Meanwhile, the Commission believes 
that the process of examining a few 
specific waste streams will facilitate the 
development of generic requirements 
and is accelerating its efforts on setting 
standards for disposal of wastes by less 
restrictive means. In this regard, the 
Commission staff is willing to accept 
petitions for rulemaking from licensees, 
licensee organizations, or others for 
declaring certain waste streams to be of 
no regulatory concern. Such petitions 
should provide at least the following 
information: 

¢ A description of the process by 
which the waste is generated; 


¢ A description of the waste 
generated, including chemical 
characteristics; 

¢ The radionuclide content of the 
waste, including principal as well as 
trace contaminants; 

¢ A description of the potential 
change in the radionuclide content as a 
function of process variations; 

¢ A description of the process control 
and quality control programs by which 
the licensee would ensure compliance. 

Waste streams common to a number 
of licensees and in which the 
radionuclide content is well known and 
relatively nonvarient are generally 
preferred. Individual licensees may also 
continue to request amendments for 
alternative disposal methods for the 
licensee’s own waste pursuant to 
§ 20.302. 

Of all the values proposed in Table 1, 
the limits for contamination by alpha 
emitting transuranic elements received 
the most attention and comments. There 
were a number of issues raised related 
to the allowable concentration, ranging 
from its validity to the impacts of 
meeting the limit. By far the most 
comments were related to the magnitude 
of the limit. Of the 23 commenters on the 
transuranic issue, four thought the 10 
nCi/gm limit should be retained or 
lowered, while the remaining 19 
suggested that the limit be raised. Those 
who suggested that the limit be raised 
presented a number of supporting 
arguments. Many, if not most, of the 
commenters suggested that the limit 
could be safely raised to 100 nCi/gm. 
One argument given is the advantage of 
enforceability of the higher limit. With 
current measurement techniques, it is 
argued that it is very difficult if not 
impossible to certify that waste contains 
less than 10 nCi/gm, but much less 
difficult to certify that it is less than 100 
nCi/gm. Others pointed out that a 100 
nCi/gm limit would encourage volume 
reduction through incineration and other 
means while conversely, the 10 nCi/gm 
limit would discourage volume 
reduction, contrary to the Commission's 
policy on volume reduction. The 
commenters cited a number of reports, 
documents, and ongoing activities as 
providing justification for their 
contentions, including a proposed 
revision to the Department of Energy 
Manual Chapter 0511. Some commenters 
felt that the Commission's calculations 
were excessively conservative. The 
most common comment in this regard 
was that the analysis did not consider 
dilution by other wastes, and if that 
dilution were considered, the allowable 
concentration could be increased by an 
order of magnitude or more. 
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The commenters that supported the 10 
nCi/gm limit or did not want it raised 
generally made statements of 
endorsement for the value because of 
prior use or because of the view that 
wastes exceeding this limit should not 
be buried at commercial low-level waste 
disposal sites. Concern in this regard 
was also expressed over the provision in 
§ 61.58 that the Commission could, on a 
case-by-case basis, grant exemptions to 
the waste classification requirement, 
thereby permitting disposal of higher 
concentrations of transuranic 
radionuclides. 

In response to these comments, the 
Commission has reevaluated the 
analyses for disposal of waste 
containing transuranic nuclides, in an 
attempt to temper unnecessarily 
conservative assumptions, such as not 
considering the dilution by other wastes 
that decay to essentially inert levels 
with time, so that more realistic 
estimates of consequences will result. 
As a result, disposal limits for Class C, 
waste have been raised to 100 nCi/gm 
for long lived alpha emitting transuranic 
nuclides. For Class A wastes, the limit 
remains at 10 nCi/gm. The details and 
results of these analyses are presented 
in the Final Environmental Statement 
supporting Part 61. 

Several commenters wanted to know 
what to do with waste containing 
Radium-226, a radioisotope which is not 
currently listed. It appears that there are 
two types of radium wastes to be 
considered: (1) small concentrated 
sources of radium such as radiation 
sources or luminescent dials, and (2) 
wastes which contain small amounts of 
radium incidental to other 
radioisotopes, such as radium contained 
in wastes from uranium separation 
processes. The former is not subject to 
regulation by the Commission, since 
radium is a naturally-occurring isotope 
and is not included in the provisions of 
the Atomic Energy Act of 1954, as 
amended. The Environmental Protection 
Agency has a program for collection of 
radium sources. This program may be 
phased out in the next few years. Such 
sources are expected to be transferred 
to the Department of Energy for storage 
and disposal. As for radium incidental 
to other types of waste, the Commission 
has made provisions for disposal of 
small quantities of uranium tailings as 
Class A waste. For purposes of this 
provision, a small quantity is defined as 
10,000 kilograms containing not more 
than 5 millicuries of radium-226. This 
concentration is typical of uranium mill 
tailings (0.5 nanocuries per gram). The 
quantity of radium-226 is that contained 
in 150 pounds of natural uranium at 
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equilibrium with its daughter products. 
10 CFR Part 40 permits any person to 
possess and use under general license 
150 pounds of source material per year. 
Permitting the disposal of such a 
quantity in a near-future disposal 
facility is judged to be acceptable. For 
larger amounts, specific approval would 
be required. 

Several commenters expressed 
concern with a footnote in Table 1 and 
§ 61.55(d) which indicate that greater 
concentrations than Class C limits may 
be determined to be acceptable for near- 
surface disposal under certain 
conditions. Commenters were either 
opposed to permitting any higher 
concentrations or asked for clarification 
of what the requirements would be for 
higher concentrations. 

The Commission established the Class 
C limits using the performance 
objectives as criteria to ensure safe 
disposal of waste considering the degree 
of protection provided by “normal” 
near-surface disposal. To ensure that the 
performance objectives are met, 
disposal of higher concentrations of 
isotopes than those listed in Table 1 
would have to be by disposal 
technologies having greater confinement 
capacity or protection than “normal” 
near-surface disposal. Such improved 
disposal technologies could, depending 
on the particular radioisotopes, involve 
better waste forms or packaging, or 
disposal by methods having additional 
barriers against intrusion (e.g., burial at 
depths greater than 5 meters). The 
Commission believes that some 
flexibility should be permitted, provided 
the performance objectives are met, and 
therefore will evaluate exceptions on a 
case-by-case basis. In the meantime, the 
Commission is beginning studies to 
establish criteria for the disposal of 
wastes that are not normally suited for 
near-surface disposal. These would be 
the subject of future rulemaking. 

Over one dozen commenters, nearly 
all of which were nuclear utilities or 
industry groups, expressed concern with 
how one determines compliance with 
the waste classification requirements. 
Most were concerned that the 
regulations would require them to 
routinely measure for every isotope in 
Table 1 within each package of waste. 
Many examples were given of the 
difficulty that this would present, citing 
heterogeneous waste mixtures, difficult 
to measure radioisotopes, increased 
costs, radiation exposures to personnel, 
etc. A number of suggestions were 
offered related to means of classifying 
the waste by its source, measuring key 
isotopes to infer quantities of more 
difficult-to-measure isotopes, and 


establishing different limits for every 
disposal site. 

The Commission expects licensees to 
carry out individual programs to assure 
proper classification of waste. However, 
the Commission does not feel that 
detailed measurements routinely made 
on all waste packages are necessary or 
desirable. The Commission staff is 
developing guidance to licensees on a 
number of alternative methods by which 
compliance can be shown. At present, 
the Commission staff has ideniified four 
basic programs which may be used 
either individually or in combination by 
licensees. They are: materials 
accountability; classification by source; 
gross radioactivity measurements; and 
direct measurement of individual 
radionuclides including scaling some 
radionuclides based upon measurement 
of others. These methods are discussed 
in the Branch Technical Position on 
Waste Classification being prepared. 

Several commenters also raised the 
issue of averaging concentrations to 
comply with the concentration limits. 
One expressed concern about the 
potential for concentrated or “hot spots” 
of transuranic nuclides permitted under 
the proposed provision to allow 
concentrations to be averaged over the 
volume of the package. Since the trace 
transuranic nuclides in most shipments 
will be homogeneously distributed and 
incidental to the total activity, averaging 
over the packages is physically 
representative of the majority of wastes. 
Reprocessing or other future changes in 
waste streams which might change the 
transuranic character of the waste can 
be addressed in subsequent rule 
changes. Other commenters were 
concerned about potential ground water 
restricted inventory limits on 
radionuclides which are present in 
wastes in very low concentrations. 
Assay of individual packages for these 
nuclides is difficult as discussed in the 
preceding paragraph. Averaging the 
concentration of radionuclides such as 
Tc-99 or I-129 over the waste shipment 
or control on a total site inventory basis 
was suggested to minimize conservative 
over-reporting. Such over-reporting 
could exhaust site inventory limits and 
lead to inefficient use of the site. The 
Commission agrees. This issue will also 
be addressed in the Branch Technical 
Position on Waste Classification which 
will be available in early 1983. The 
concentration averaging language in the 
final rule was changed to provide 
additional flexibility for the specific 
guidance being developed in the Branch 
Technical Position. 

In a related issue, a few commenters 
remarked on the difficulty of inspection 
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and enforcement to ensure compliance 
with the Part 61 requirements, citing 
past history of waste shippers not 
complying with the present DOT and 
NRC shipping requirements. 

The Commission has recognized the 
importance of increasing inspection and 
enforcement activities in the processing, 
packaging, and transportation of waste. 
A number of programs have been 
initiated to improve compliance. At the 
present time, enforcement comes largely 
on the basis of provisions in the existing 
regulations (e.g., 10 CFR Parts 30, 40, and 
70) that no licensee may transfer 
licensed material to another person 
unless that person is properly licensed 
to receive it. Requirements on waste 
form, concentrations, etc., are a part of 
the disposal site licensee’s license. The 
Commission believes that issuing 
regulations to which all waste 
generators and disposal site operators 
would be subject will give the 
Commission a stronger basis for 
inspection and enforcement. Adoption 
of uniform requirements by Agreement 
States will greatly bolster the 
effectiveness of a national system of 
inspection and enforcement. 

There were several commenters who 
argued that the waste classification 
scheme tends to discourage volume 
reduction, since this increases 
concentrations of radioisotopes and may 
result in a change in classification, or at 
the extreme, make the waste 
unacceptable for near-surface disposal. 
As long as the resulting concentrations 
of radioisotopes are within the limits set 
by Part 61, the Commission does not feel 
that waste classification necessarily 
discourages volume reduction. While a 
higher classification of waste might 
result in more stringent requirements on 
waste form and disposal methods, there 
are economic considerations that need 
to be considered by the waste generator. 
The cost of processing, shipping, and 
disposal of a small volume of higher 
classification waste needs to be 
compared with the transportation and 
disposal of a larger volume of a lower 
classification waste. There is no reason 
to believe that the balance will always 
be against volume reduction. For wastes 
with concentrations that would place 
them not generally acceptable for near- 
surface disposal if they were volume 
reduced, the provisions for specific 
Commission approval of the disposal of 
such wastes provides a potential 
alternative for licensees considering 
volume reduction. 

Several commenters were concerned 
with materials which may be present in 
low-level radioactive waste which may 
be chemically toxic or hazardous. Some 
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suggested that the Commission's waste 
classification system incorporate a 
“total hazard” approach that would 
consider both the radiological and 
chemical hazard of wastes. At least one 
comment did not favor the total hazard 
approach because of the very complex 
classification system that the 
commenter perceived would result. 

The Commission has stated publicly 
on several occasions that if it were 
technically feasible to classify waste by 
total hazard, then it would make 
eminently good sense to do so. We do 
not now know of any scheme for such 
classification; however, the Department 
of Energy intends to support research 
into the development of a classification 
system for hazardous waste that might 
be compatible with Part 61. In the 
meantime, the Commission will study 
the chemical toxicity of low-level waste, 
with special emphasis on identifying 
any licensees who generate hazardous 
wastes subject to requirements of the 
Environmental Protection Agency. We 
will look then at what could be done, 
perhaps through processing, to minimize 
the hazard. 

Furthermore, the Commission believes 
that the technical provisions of Part 61 
generally meet or exceed those expected 
in the Environmental Protection 
Agency's rules for the disposal of 
hazardous wastes. Although it is not the 
Commission's intent to allow disposal of 
hazardous wastes in a radioactive waste 
disposal facility, as is noted in the 
regulation, the Commission recognizes 
that such wastes may be present in low- 
level radioactive wastes. It is the 
Commission’s view that disposal of 
these combined wastes in accordance 
with the requirements of Part 61 will 
adequately protect the public health and 
safety. Such hazardous wastes are 
expected to be such a small percentage 
of the total volume that dilution by other 
wastes would greatly minimize any 
risks. The Commission intends to work 
closely with the Environmental 
Protection Agency to assure continued 
compatibility. Further, EPA in its 
response to a resolution of the 
Conference of Radiation Control 
Program Directors indicated their 
willingness to work with other Federal 
agencies to address this problem. 

Several commenters raised questions 
on the basis or criteria for setting site 
inventory limits for certain 
radionuclides, as was indicated in Table 
1 of the proposed rule. Some correctly 
noted that such inventory limits would 
be site specific. The Commission 
established concentration limits for 
radionuclides based on a number of 
considerations, including protection of a 


potential intruder, operational safety, 
and long-term site stability. In addition 
to concentration limits, the Commission 
desires the ability to limit maximum site 
inventories for some isotopes that are of 
concern from a ground water point of 
view. Isotopes which are both mobile 
and long-lived are iodine-129, 
technetium-99, and carbon-14. Tritium is 
of concern due to its extreme mobility 
and its presence in waste in large 
quantities. Establishment of inventory 
limits through site-specific license 
conditions for such radionuclides will 
help ensure that the performance 
objectives for ground water migration 
are not exceeded. The Commission does 
not plan, as was suggested by a few 
commenters, to establish site inventory 
limits for every isotope to protect 
against potential intrusion. Inadvertent 
intruder exposures are mainly controlled 
by the concentration of a particular 
isotope, and to a lesser degree by the 
site inventory. 

Several commenters raised specific 
points about the cost and regulatory 
burden of the waste classification 
requirements. Much of the concern was 
related to the issue of costs for 
determining compliance with the 
concentration limits, as discussed 
earlier. The basis of the concentrations, 
in particular the 10 nanocurie per gram 
limit for transuranic nuclides was of 
concern and is discussed elsewhere. 
One commenter expressed the view that 
the classification requirements would 
raise the cost of disposal because of 
perceived increased cost for disposal of 
Class A waste and the cost of quality 
control activities. 

While some costs will be associated 
with these concerns, when they are 
weighed against the longer term costs 
and institutional burdens that may 
result if the requirements are not 
adopted, the Commission judges the 
short-term costs to be warranted. 

The State of Nevada, who. regulates 
the Beatty site, expressed the view that 
the rule will increase the burden and 
expenses of the regulatory agencies. 
Two reasons cited related to monitoring 
the adequacy of site maintenance funds 
and inspection of waste generator 
packaging and classification activities. 

Monitoring the adequacy of funding is 
already a part of the program for 
regulating disposal sites and is only 
peripherally related to waste 
classification in that stability is not 
assumed for Class A wastes. This is not 
different from the existing situation at 
disposal facilities where a large 
percentage of waste is not in a stable 
form. Thus, this does not appear to be a 
significant increase in regulatory 


burden. Inspection of waste generators 
for compliance with waste classification 
is more the responsibility of the 
Commission or the Agreement State 
regulating the generator. Existing 
regulatory responsibilities include 
inspection of the packaging and 
shipment of radioactive waste. The 
incremental burden of reviewing a 
licensee’s program for classifying these 
wastes should be small. 

In addition to the above issues, a large 
number of commenters offered 
individual comments on a variety of 
points of clarification, format, definition, 
and completeness of the provisions for 
waste classification. While not 
summarized here, they are addressed in 
the detailed analysis of comments by 
the Commission staff, and to the extent 
practicable, these comments were 
reflected in the revision of § 61.55. 

As a result of these comments, § 61.55 
has been revised to present the 
classification values in two tables rather 
than one. Those radio-nuclides with long 
half-lives, along with some shorter-lived 
precursors of long-lived nuclides, are 
now listed separately in a new Table 1. 
The presence of these long-lived 
radionuclides will dominate the 
classification of the waste. If waste 
contains less than one tenth the 
concentration of such a nuclide listed in 
Table 1, it is Class A waste; greater than 
that, it is judged to be Class C waste 
provided the concentration does not 
exceed the value shown in Table 1. 
Shorter-lived radionuclides are listed 
with a range of concentrations in Table 
2. Depending on the concentration, 
wastes containing only these shorter- 
lived nuclides will be judged to be Class 
A, B, or C. If waste contains nuclides 
listed in both tables, the mixture must 
be considered in determining the waste 
class. If Table 1 nuclides are present in 
concentrations less than one tenth the 
Table 1 limits, the class is determined 
by the Table 2 nuclide concentration. If 
Table 1 nuclides exceed one tenth of the 
Table 1 limits the waste is Class C 
regardless of the Table 2 concentrations. 

The phrase “theoretical maximum 
specific activity” has been eliminated 
and replaced with a notation of “no 
limit.” A footnote to Table 2 explains 
that while there is no theoretical limit 
for concentrations of certain nuclides in 
Class B and C wastes, practical 
considerations such as radiation and 
heat generation will determine the 
limits. 


Several radionuclides have been . 
removed from the originally proposed 
table. Cesium-135 was removed because 
it is present in wastes in very small 
concentrations and classification will be 
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determined by the presence of Cs-137 
and because Cs-135 is a pure beta 
emitter which is very difficult to 
measure. Similarly, the radionuclides Ni- 
59 and Nb-94 have been removed except 
as they may be contained in activated 
metals. As examined in the draft 
environmental impact statement of Part 
61, these nuclides are present in reactor 
wastes (other than activated metals) in 
such small concentrations as to be 
insignificant. Uranium has been 
removed as a radionuclide that must be 
considered for waste classification. The 
Commission's analysis shows that the 
types of uranium-bearing wastes being 
disposed of do not present a sufficient 
hazard to warrant limitation on the 
concentration of this naturally occurring 
material. Both depleted and enriched 
uranium do not contain daughter 
products in any quantity because of the 
relatively short time since the uranium 
was refined from ore, compared to the 
half-lives of the uranium isotopes. The 
daughter products are disposed of 
primarily as uranium mill tailings. 
Primarily for these reasons, the uranium 
limits were dropped. 

For a number of radionuclides, the 
maximum allowable concentrations in 
Class C waste have been increased by a 
factor of ten. This came in response to a 
number of comments received on the 
proposed rule and the draft 
environmental impact statement that 
pointed out where unnecessarily 
conservative assumptions had been 
incorporated into the calculations for 
intruder protection. These comments 
pointed out that waste disposed beneath 
five metersof cover would be difficult to 
contact even at 500 years and that such 
waste would be diluted by the other 
wastes whose radioactivity had 
decayed to extremely low levels. 
Additionally, the average 
concentrations tend to be only a fraction 
of the maximum permissible. At the 
present time, these are recognized by 
the Commission as conservative 
assumptions and the Commission has 
found that an order of magnitude 
increase in Class C limits is warranted. 
This order of magnitude increase has 
not changed the established framework 
of factors such as relying on up to 100 
years of institutional control and a 500 
mrem whole body limit for intruders. 

The radionuclide, curium-242, was 
added to the nuclides in Table 1. While 
Cm-242 is a relatively short-lived 
nuclide (163 days) it decays to 
plutonium-238, a transuranic nuclide 
with a half life of nearly 90 years. The 
concentration of 20,000 nanocuries per 
gram for Cm-242 will result in a 


concentration of 100 nanocuries per 
gram of Pu-238. 

To the extent practicable, the 
numerous footnotes originally found in 
the proposed Table 1 were eliminated 
and have been incorporated, where 
appropriate, into the textual part of the 
section on waste classification. 

In response to a number of comments, 
a statement is made that permits the 
concentrations of nuclides in waste to 
be determined by means other than 
direct measurement. These methods 
may include such things as material 
accountability, where records of 
receipts, shipments, and inventories can 
confirm that waste concentrations could 
not exceed permissible concentrations. 
Other indirect methods might include 
“inferential” measurements where a 
ratio is established between nuclides in 
a mixture and the concentrations of the 
difficult-to-measure nuclide is inferred 
based on measurement of some easier- 
to-measure nuclide. Whatever the 
indirect method used, there should be 
reasonable assurance that the values 
determined could be correlated with 
actual measurements. For example, in 
the case of inferential measurements, 
the ratio on which the value is 
determined should be based on previous 
actual measurements. In the other 
example above, the receipts, shipments, 
and inventories should be based on 
measured value. 

Subpart D: § 61.56, Waste 
Characteristics. A large number of 
comments were received addressing 
both the minimum and the stability 
requirements for waste form 
characteristics in § 61.56. The following 
summarizes the comments on the 
minimum requirements. 

One commenter objected to the use of 
absorbent material to immobilize liquids 
contained in Class A waste, stating that 
using absorbent materials was an 
obsolete technique. The State of South 
Carolina recommended that this 
requirement apply only to institutionally 
generated aqueous or biological waste 
forms. Since various absorbents have 
been shown to be effective with liquids, 
such as organic solvents, oils, etc., the 
Commission sees no reason to restrict 
the use of absorbent material to aqueous 
or biological waste. The Commission 
does not see any reason to restrict the 
use of absorbents to institutional 
generators. 

Eighteen commenters stated that the 
requirement (proposed in Table 1, 

§ 61.55) to obtain specific approval to 
dispose of wastes containing greater 
than 0.1 percent chelating agents was 
too restrictive, and stated that utilities 
might decide against performing 


decontamination operations which 
could reduce occupational exposures. 
Several commenters requested the basis 
for the 0.1 percent limit. One commenter 
recommended that no chelating agents 
be permitted. 

Since chelating agents have been 
shown to increase the migration of 
certain radionuclides at certain sites, the 
Commission desired to evaluate the 
disposal of large quantities of wastes 
containing high concentrations of 
chelating agents on a case-by-case 
basis. This approach was used when the 
Commission staff reviewed the disposal 
of wastes that would be generated in the 
decontamination operations at the 
Dresden Unit 1 Station. Because the 
disposal of wastes containing chelating 
agents is dependent on the 
characteristics of the disposal facility 
and on the properties of the waste form, 
the Commission has modified the 
chelating agent disposal requirements to 
reflect this. The Commission has placed 
on the disposal site license applicant the 
responsibility for describing the 
conditions for disposal of waste 
containing chelating agents. If approved 
by the Commission, site specific 
requirements will be placed on the 
disposal facility licensee. At this time 
the waste generator will be required 
only to identify such wastes in the 
information contained on the shipping 
manifest. 

At the request of comments, 
definitions have been added for the 
terms, “hazardous,” “pyrophoric,” and 
“explosive.” 

Of five comments received on the 
prohibition against packaging waste in 
cardboard or fiberboard boxes, four felt 
the prohibition is unnecessary. One 
commenter supported the provision. 
After reviewing the comments, including 
the reasons presented, the Commission 
still believes that such a prohibition is 
needed. The experience cited by the 
Department of Energy, of successfully 
using cardboard containers for waste 
packages at their sites, does not include 
extensive handling and transportation 
that commercially generated wastes 
might encounter. The existing 
prohibition against cardboard and 
fiberboard containers at existing 
disposal facilities came about as a result 
of unfavorable experience in receiving, 
handling, and disposing of wastes in 
such containers. No change has been 
made in this requirement. 

Ten commenters addressed the 
requirements relating to waste in a 
gaseous form. Several noted an 
inconsistency between the provisions.in 
§§ 61.56(a)(5) that prohibits wastes 
capable of generating toxic gases, and 
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61.56(a)(7) that permits up to 100 curies 
of activity in waste in a gaseous form. 
Several requested the basis for the 100 
curie limit. A recommendation was 
made that gases should be processed 
into liquid or solid forms, and another 
felt that gases should be limited to 
several microcuries. The Department of 
Energy recommended that krypton 85 
immobilized by zeolite encapsulation or 
ion implantation into metal be permitted 
with concentrations up to five million 
curies per cubic meter. 

The intent of § 61.56{a)(5) is to 
prohibit the disposal of wastes that are 
chemically reactive under ambient 
conditions and produce toxic gaseous 
reaction products. This section is not 
intended to prohibit the disposal of 
properly packaged gases such as H-3 or 
Kr-85 which occasionally require 
disposal. This section has been 
reworded to clarify the intent. The 100 
curie limit derives from the existing 
limits at commercial disposal facilities. 
The Commission has studies underway 
to determine whether higher limits 
would be appropriate. Such limits, if 
justified, would be proposed in a future 
rulemaking. In lieu of a requirement that 
gases be converted to a liquid or a solid, 
the Commission is evaluating the 
significant generators of tritium wastes 
and investigating improved package 
designs for tritium wastes which would 
be capable of retaining the contents 
until they had decayed to innocuous 
levels. The requirements of Part 61 do 
not contemplate the disposal of millions 
of curies of Kr-85 as suggested by the 
Department of Energy. The Commission 
is not prepared to set disposal 
requirements for this waste at this time, 
and since this waste is not liable to be 
generated by Commission licensees in 
the near future, the Commission believes 
there is ample time to assess the still 
emerging technology for krypton fixation 
and establish suitable disposal 
requirements through future technical 
guidance or rulemaking action. 

Some commenters felt that the 
requirement in § 61.56(a){1) that waste 
packages presented for disposal must 
comply with NRC and DOT 
transportation regulations implied that 
outer packaging such as shipping casks 
must also be disposed. This was not the 
Commission’s intent. Since proper 
packaging for transportation purposes is 
specified in regulations elsewhere, the 
Commission feels that it is not 
necessary to restate them in Part 61, 
particularly in view of the confusion 
created. This requirement has been 
deleted. 

As discussed earlier, the Commission 
is concerned with the possible hazards 


presented by non-radiological 
components of the radioactive waste. 
This was recognized in the requirement 
proposed that wastes containing 
biological, pathogenic, or infectious 
material must be treated to reduce the 
potential hazard to the maximum extent 
practicable. The Commission believes it 
is prudent to add hazardous properties 
to this requirement and has done so. 

A variety of comments were received 
on the proposed requirements in 
§ 61.56(b) that pertain to the stability of 
Class B and C wastes. These are 
discussed below for the various aspects 
of the requirement. 

Nine commenters commented on the 
statement that the requirements were 
intended to provide stability for at least 
150 years. Three thought that the 150 
years was overly restrictive and two 
recommended 100 years to correspond 
to the institutional control period. 
Others observed that some nuclides 
would not decay to low levels during the 
150 years, that Class A waste should 
also be stable because of the presence 
of Cs-137 and Sr-90, that steel drums 
could not be expected to last this long, 
and that high integrity containers have 
not been tested for 150 years. 

The Commission has reviewed the 150 
year stability requirement with respect 
to the scenarios used to calculate the 
waste classification values. The 
property of stability contributes to 
meeting successfully several of the 
performance objectives set forth in Part 
61. A waste that is stable for a long 
period helps assure the long term 
stability of the site, eliminating the need 
for active maintenance after the site is 
closed. This stability helps to assure 
against water infiltration due to failure 
of the disposal unit covers and, with the 
improved leaching properties implicit in 
a stable waste form, minimizes the 
potential for radionuclide migration in 
groundwater. Stability also plays an 
important role in protecting an 
inadvertent intruder, since the stable 
waste form is recognizable for a long 
period of time and minimizes any effects 
from dispersion of the waste upon 
intrusion. 

The 150 year period was initially 
chosen to approximate the active life of 
a near-surface disposal facility, along 
with the periods of post-closure 
observation and institutional controls. 
At the end of this period, the intrusion 
scenario is based on the intruder readily 
recognizing any uncovered waste as 
something out of the ordinary with the 
result that no further attempts at 
construction or agriculture would be 
attempted. When other aspects of the 
performance objectives are considered, 
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however, a longer design life is called 
for. The waste should continue to 
maintain its gross physical properties 
and maintain a measure of its identity 
for several hundred years more to 
provide site stability and to keep the 
class B and C waste recognizable and 
unsuited to the construction and 
agriculture scenarios postulated. 
Consistent with its desire to avoid 
prescriptive requirements where 
possible, the 150 year specification has 
been removed. It is the Commission's 
belief, however, that to the extent that it 
is practicable, waste forms or containers 
should be designed to maintain gross 
physical properties and identity over 300 
years, approximately the time required 
for Class B waste to decay to innocuous 
levels. This is reflected in Commission 
staff technical positions. 

Fourteen commenters indicated that 
the proposed requirement that a stable 
waste form maintain its physical 
dimensions within five percent was 
overly restrictive and impossible to 
achieve due to the impracticality of 
filling containers to 95 percent capacity. 
Commenters also noted that asphalt and 
polymeric solidification agents would be 
incapable of meeting this requirement 
because of their viscoelastic creep 
properties. Commenters also observed 
that the limit could entail added 
expenses. 

Upon review of the proposed 
requirement, the Commission has 
concluded that there is not sufficient 
basis at this time to support a numerical 
limit for deformation of stable waste. 
The five percent value has been 
removed from this requirement. Reliance 
will be placed on the requirements that 
void spaces within packages must be 
minimized, that wastes must be 
emplaced in a manner that permits void 
spaces between containers to be filled, 
and that these spaces must be filled. 

With respect to void spaces in waste 
containers being reduced to the extent 
practicable, six comments were 
received. Several requested specific 
criteria on how this would be met and if 
filler materials were needed. Two felt 
that economics would drive waste 
generators to package the maximum 
volume of waste into a container and 
that this requirement in the rule is 
unnecessary. 

Due to the highly variable nature of 
wastes, the Commission believes that it 
is not possible or desirable to include 
specific criteria for minimizing voids. To 
the extent that void spaces can 
contribute to eventual instability of the 
waste, they should be eliminated or 
reduced as much as possible. This might 
be done in some cases by filling void 
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spaces with other wastes or inert 
materials. 

Eleven commenters objected to the 
specific requirement that the stability of 
waste be maintained under a 
compressive load of 50 pounds per 
square inch (psi). Most felt that the 
specific requirement should be deleted 
and replaced by a more general 
requirement to reflect actual disposal 
site conditions and operations. 

In response to these comments, the 50 
psi specification has been removed from 
the rule. The specification was based on 
conservatively assuming maximum 
burial depths up to 45 feet and waste or 
overburden densitity of 150 lb/ft.*. 
Testing performed on acceptable 
solidified waste specimens indicate that 
50 psi compressive strength should be 
easily obtained. The Commission 
believes that while this is achievable, 
some latitute should be allowed for the 
design of waste forms and containers to 
reflect site conditions where burial 
depths may be less. 

Since § 61.56(b) permits the stability 
of waste to be achieved by placing the 
waste in a suitable container for 
disposal, a number of comments 
addressed the properties such a 
container should exhibit and the uses to 
which it should be put. It was suggested 
that the Commission reexamine design 
criteria for a high integrity container for 
highly dispersible forms, and one 
suggested that such container should be 
used for both high and low 
concentration wastes. A major supplier 
of waste solidification technology 
questioned whether the use of a 
container reflected the best available 
technology and the concepts of ALARA. 

Three commenters, two of whom are 
suppliers of waste solidification 
technology and services, felt that ion 
exchange resins should all be solidified 
and that disposal of ion exchange media 
by dewatering is not within the concepts 
of ALARA and use of the best available 
technology. 

The Commission staff is preparing a 
technical position on waste form 
criteria, including design criteria for a 
high integrity container. Draft copies 
have been made available to interested 
parties for their review and comment. In 
short, the technical position states that 
the container must provide as much 
assurance of stability for as long as 
required for a stable waste form or 
product. It should be designed, to the 
extent that it is practicable, to contain 
the waste and maintain gross physical 
properties and identity over 300 years, 
under the conditions of disposal. The 
Commission believes that the use of 
containers to achieve stability is 
consistent with the concept of ALARA 


and the use of the best available 
technology. Occupational exposures in 
using high integrity containers are 
expected to be similar to or less than 
waste solidification, either with mobile 
or installed systems. 

Several commenters addressed the 
proposed limitation of free standing 
liquid which would require that such 
liquids be reduced to as low a level as is 
reasonably achievable, but in no case to 
exceed 1 percent. Further, the proposed 
rule stated that the liquid should be 
noncorrosive. There were no requests to 
increase the value. However, one waste 
solidification service supplier 
recommended a limit of zero, while the 
State of South Carolina recommended 
implementing the limits in the license for 
the Barnwell disposal facility, i.e., 0.5 
percent for solidified wastes, 1 percent 
for waste in high integrity containers. 
Several commenters asked for a 
definition of the term “noncorrosive.” 

The Commission has reexamined the 
proposed limit on free standing liquid 
and judged that solidified wastes and 
wastes in high integrity containers 
should be addressed separately. The 
Commission has concluded that existing 
waste solidification technology can 
produce a waste form that is essentially 
free of free standing liquid. In order to 
compensate for potential condensation 
of water vapor sealed in containers, the 
Commission believes that a limit of 0.5 
percent by volume is appropriate for 
solidified wastes. For dewatered 
products, such as ion exchange resins, 
that are in a container designed to 
ensure stability, it is very difficult to 
ensure that such products would meet a 
0.5 percent requirement following 
transport to a burial site. Therefore, for 
dewatered products, 1 percent should be 
allowed to account for settling during 
the transport period. The non-corrosive 
properties of the liquids will be defined 
and discussed in a staff technical 
position, rather than in the regulation. 
To provide a degree of consistency 
between Class A wastes and the Class B 
and C wastes, the limitations on liquids 
in Class A wastes have been modified. 
Liquid waste must be packaged with 
sufficient absorbent material to absorb 
twice the volume of the liquid. Solid 
wastes with incidental liquids must 
meet the 1 percent free standing liquid 
requirement. 

Two commenters pointed out what 
they perceived as inconsistencies 
between Part 61 and other Commission 
rules or guides. One of the guides 
referenced is the Effluent Treatment 
Systems Branch Technical Position 11-3. 
This document was revised in July 1981 
and is consistent with Part 61 
requirements. The Commission fails to 
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see inconsistency between Part 61 and 
its supporting EIS, with Appendix I of 
Part 50, or guidelines for storage of 
waste, as claimed by the commenters. 

Subpart D: § 61.57, Labeling. Several 
commenters offered suggestions or 
raised questions on the requirement that 
waste packages be labeled to show the 
classification of the contents. The 
commenters suggested color coding, 
different wording, consistency with 
DOT labeling, minimum standards, and 
asked for clarification of 
responsibilities. 

The requirement for labeling is to 
provide the disposal facility operator 
with information as to whether the 
contents are Class A, B, or C wastes so 
that he will be able to dispose of them in 
the proper manner. The Commission 
does not feel that a Federal standard for 
such labeling is warranted, only that it 
be clear and legible. Individual facility 
operators may have operating 
procedures that could be enhanced by 
label location, size, color, etc. Since the 
label is to benefit the operator, it is more 
appropriate for him to set specifications 
through contractual arrangement. A 
suggestion to simplify the nomenclature 
on the labels was adopted and a minor 
change was made in § 61.57. 

Waste classification labeling is in 
addition to labels required by DOT for 
transportation purposes. There is a 
similarity in nomenclature between the 
Class A and B wastes and the Type A 
and B packages used by DOT. DOT 
requires that packages be labeled as to 
whether they are Type A or B, therefore, 
there could be some confusion if the 
packages are labeled to indicate the 
waste classification. However, DOT has 
a variety of numerical and alphabetical 
designations and it is difficult to avoid 
some similarity in designation. 

Subpart D: § 61.59, Institutional 
Requirements. There were few 
comments on the requirement for State 
or Federal ownership of the disposal 
site. Those commenting expressed 
general support. One commenter 
suggested that the State should have an 
option to turn ownership and 
responsibility for long-term custody over 
to the Federal government. Such an 
option is not available under current 
law. In related comments, two 
commenters expressed concern over the 
State’s responsibility and liability after 
accepting the disposal site for custodial 
care. Since the State does become 
responsible for the site, the State must 
be involved and aware of the operations 
and conditions at the site during its 
operation. This could be done through 
some independent oversight as landlord, 
or through participation with NRC in the 
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review of the initial application as 
provided in Subpart F of Part 61. 

About twenty commenters addressed 
the appropriateness of the 100 year limit 
on institutional controls and its effect on 
wastes acceptable for disposal under 
the conditions prescribed by Part 61. All 
commenters expressed support in one 
way or another for defining a time frame 
for institutional control related either to 
the hazard duration of the waste or 
assurance of continued government 
stability or concern. It was generally 
agreed that waste that was potentially 
hazardous after the end of the assured 
institutional controls should be disposed 
of by methods providing greater controls 
and assurances against potential 
exposure. These comments are jiidged to 
support the provisions of Part 61 that 
combine institutional controls with 
waste form, site characteristics, and site 
design and operations to provide 
assurances that potential exposures will 
be with acceptable limits. Class A waste 
that is potentially accessible and 
unrecognizable is no longer hazardous 
after 100 years. Special provisions for 
waste being in a stable form and in 
some cases buried deep assure against 
potentially unacceptable exposures or 
releases for up to 500 years. 

There were a number of suggestions 
that the period of institutional control 
should be raised from 100 to 300 years. 
There appear to be two basic reasons 
for these suggestions. One reason is that 
institutions such as a state or the 
Federal government can reasonably be 
expected to survive for much longer 
than 100 years. A second reason is that 
the 100 year restriction on institutional 
care affects the waste concentrations 
acceptable for disposal as Class A 
waste with resultant higher costs to the 
waste generator. With respect to the 
first reason, the Commission feels that it 
is not a question of how long the 
government can survive, but how long 
should they be expected to provide 
custodial care. Based on work done by 
EPA, public comments on a preliminary 
draft of Part 61 and an advanced notice 
of proposed rulemaking, and four 
regional workshops, a clear consensus 
was developed which supported the 100 
year limit. The Commission has not seen 
any compelling reasons to change its 
view on the 100 year limit. 

Some commenters expressed the view 
that the government landowner should 
have flexibility in controlling site access 
during the institutional control period 
and that productive uses of the land 
which would not affect site integrity 
should be permitted. The Commission 
agrees and words to that effect have 


been added to the Concepts section, 
61.7. 

Subpart E: Financial Assurances. 
Approximately two dozen commenters 
responded to the proposed financial 
assurance requirements for closure and 
post-closure care. In general, the 
commenters expressed support for the 
rule's establishment of financial 
assurances for closure and for long term 
care of a LLW disposal site. 
Commenters mentioned that the existing 
history of LLW disposal sites revealed a 
strong need to require licensees to 
demonstrate evidence of financial 
responsibility so that the public health 
and safety were protected and also so 
that potential liabilities do not rest with 
state taxpayers. 

Several commenters felt that the 
financial requirements should provide 
more detail. The Commission agrees and 
has prepared a draft Branch Technical 
Position on Funding Arrangements for 
Closure and for Long-Term Care of a 
LLW Disposal Site that provides 
definitive guidance for evaluating all 
financial assurances, including surety 
bonds. 

One of the major points raised by a 
variety of commenters was that the 
proposed regulation failed to address 
financial responsibility for 
unanticipated contingencies at a LLW 
disposal site. One group expressed 
concern that the regulations set the 
stage for a “tax-payer funded bail-out” 
of poorly-run disposal sites. They felt 
the industry should bear these costs, 
and that the regulations should be 
written to make this explicit. Another 
commenter noted that the experience of 
the State of Kentucky with Maxey Flats 
emphasized the importance of making 
contingency funds available in the event 
that serious problems occur. They felt 
this issue should be addressed in the 
rulemaking. One State further noted that 
the rule failed to mention who would be 
financially responsible if problems occur 
at the site that cost more than were 
budgeted on an assumption of normal 
operation. These questions cover such a 
variety of different scenarios {i-e., Acts 
of God, licensee negligence, etc.) that it 
is not possible to specifically respond to 
all of the potential contingencies. 
However, a general response to the 
overall issue of responsibility for 
contingencies at a low-level waste 
disposal site is possible. These 
comments cover two different time 
periods—the post-closure period, when 
the original licensee is still responsible 
at the site, and the institutional control 
period, when the license has been 
transferred to the landowner of the site 
for a period of up to one hundred years. 
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In the case of the post-closure care 
period, the licensee would be 
responsible for all activities at the site 
found necessary by the Commission to 
protect the public health and safety. 
Financial responsibility for activities 
during the institutional control period 
are a matter to be worked out between 
the site owner (i.e., the State or Federal 
Government) and the licensee in their 
lease or other legally binding 
arrangement. It is possible that if the 
site owner were a state, they would 
work out an arrangement whereby the 
site operator would collect a surcharge 
from waste generators for the 
institutional control period. The rights 
and responsibilities of the State and the 
licensee would be determined at such a 
time. 

With regard to contingencies, one 
commenter also asked who would 
assume responsibility for a site and its 
accompanying waste when it was closed 
prematurely by the NRC, due to rule 
violation. Responsibility for a site closed 
prematurely by the NRC would depend 
on the situation. Additionally, closure 
would be a last resort of the 
Commission, since the agency has other 
authorities, such as civil penalties, to 
require licensee compliance. In the 
event it would become necessary to 
close the site for health and safety 
reasons, the rule provides that the 
licensee continues to be responsible 
until the license is terminated. In the 
event that the licensee's financial 
condition deteriorated so that he was 
unable to maintain the site to protect the 
public health and safety, then the 
Commission would probably require the 
site owner (either the State or Federal 
government) to assume responsibility at 
the site. 

Regardless of who assumed 
responsibility for a prematurely closed 
site, the rules require that a licensee 
have available at all times during the 
site life, sufficient financial guarantees 
to ensure that sufficient funds are 
available for site closure and 
decommissioning. These funds would be 
available for properly maintaining the 
site if the original licensee were unable 
to do so. 

Several commenters considered that 
the rule should resolve the issue of 
financial responsibility for contingencies 
by requiring liability insurance or 
specific language that licensees would 
be required to indemnify property 
owners in case of off-site migration. 
Although not proposed in the original 
rule, the staff evaluation of these public 
comments indicates there is a need for 
licensees to provide financial 
responsibility for liability coverage for 
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off-site bodily injury and property 
damage. The Commission thinks the 
public health and safety and the 
environment would be protected from 
unanticipated contingencies by such 
coverage, as well as assisting the States 
in establishing disposal sites. Four 
existing LLW disposal facilities 
currently carry this type of liability 
coverage, and several other State and 
Federal agencies, including EPA have 
imposed similar requirements for 
hazardous and radio-active waste 
facilities in order to protect the public 
health and safety and the environment. 
However, at the present time, the 
Commission’s only statutory framework 
for establishing such a requirement is 
Section 170 of the Atomic Energy Act, 
also known as the “Price-Anderson” 
Act. This type of coverage is designed to 
cover “catastrophic events” primarily 
for nuclear reactor licensees, and the 
Commission feels this coverage would 
be in excess of the risk at a low-level 
waste facility. Therefore, the 
Commission has not established a third 
party liability requirement in this 
regulation. The Commission will 
strongly encourage licensees to continue 
to carry third party liability insurance 
coverage through the conventional 
insurance market. 

A variety of comments were received 
concerning the short term financial 
assurances required for closure and 
decomissioning. Several commenters 
supported the rule’s use of a variety of 
different options for closure, noting that 
flexibility was crucial if the proposed 
rule was to function in a reasonable 
manner. 

Other commenters expressed support 
for the rule’s provision requiring that the 
amount of surety liability change with 
changes in cost estimates. One 
commenter also was concerned that the 
financial surety arrangements increase 
in value over time to compensate for the 
effects of inflation. The rule allows the 
Commission to periodically assess the 
amount of funds collected for both 
closure and post-closure care of the site 
and if necessary, the Commission could 
require the financial assurances to be 
increased to account for inflation, 
unforeseen problems, and unanticipated 
costs. 

Commenters expressed support for 
the variety of alternatives allowed to 
demonstrate short term financial 
responsibility. However, several 
commenters mentioned that no 
commercial market exists to provide 
surety bonds of the type mentioned in 
the rule. In developing the rule, the 
Commission is aware that surety bonds 
of the type proposed in the rule may be 


unavailable at this time. However, the 
Commission included this alternative in 
the rule in the event that this type of 
coverage becomes available in the 
insurance market at a later time. 

Commenters were also divided about 
whether the Commission should allow 
self-insurance as a financial assurance 
for closure. Several commenters felt that 
self-insurance would not satisfy the 
surety requirements, and they 
recommended that licensees should be 
required to place specific funds in 
escrow to cover costs of 
decontamination, closure and 
stabilization. Another commenter 
suggested that self-insurance be based 
on an annual submittal of financial 
reports, i.e., a financial test. 

The Commission rejected the use of 
stand alone “self-insurance” based on 
the Commission's lack of confidence in 
this method to provide adequate 
assurances. Further, state officials have 
informally expressed the need to have 
tangible funds available from the 
licensee for site closure, so the State as 
landowner would not be left financially 
responsible. While not specifically 
allowing its use on a generic basis in the 
rule, the Commission will evaluate the 
use of financial tests proposed by 
licensees on a case-by-case basis. 

Commenters also expressed support 
for the need to have a long-term care 
fund established at the time a license is 
issued. Some commenters wanted the 
rule to explicitly require the licensee to 
set aside funds for long-term care. 
However, the Commission currently 
lacks the authority to require a licensee 
to establish a fund to provide for long- 
term care of the site after the license is 
terminated. Instead, the Commission 
can only require a licensee to provide 
evidence of entering into a lease or 
other binding arrangement with the site 
owner indicating that the two parties 
have established financial responsibility 
for long-term care between themselves. 
With regard to the lack of authority, one 
person suggested that the Commission 
ask Congress for authority to require 
financial assurances for licensees for the 
active institutional control period. The 
NRC has raised this issue with Congress 
both in testimony and in a letter 
commenting on waste legislation. 

Subpart F: Participation by State 
Governments and Indian Tribes. Many 
of the comments on Subpart F were 
concerned with interpretations and 
clarifications. These have been 
answered in the detailed analysis of 
comments. Two noteworthy changes 
were made. In § 61.71, a change was 
made to ensure that the Director shall 
make Commission staff available for 
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discussion with the State or tribal 
governing body. At the request of the 
Department of the Interior, a statement 
was added to § 2.101 to indicate that the 
Commission will inform the U.S. Bureau 
of Indian Affairs when tribes have been 
notified of the filing of an application. 

The Commission has been examining 
ways by which the licensing process can 
be shortened in time. One way is to 
conduct activities in parallel where 
possible, rather than sequentially. One 
such area is in the submittal and 
evaluation of proposals by States and 
Indian tribes for participation in the 
NRC license review, as provided by 
Subpart F. As proposed, § 61.72 would 
provide up to 120 days after an 
application was docketed for a State or 
tribe to submit a proposal for 
participation. The time from initial 
submittal of the application until it has 
been docketed is estimated to be 60 
days or more. Thus, there is a potential 
delay of 180 days between the time NRC 
would receive a proposal and could 
begin the serious consideration of the 
proposal. Until resolution were reached 
on the role a State or tribes would play 
in the review, the NRC's review of the 
application could be significantly 
hampered. 

The Low Level Radioactive Waste 
Policy Act of 1980 clearly states that it is 
a State’s responsibility to provide for the 
disposal of low level waste. The Act 
also provides for the formation of 
interstate compacts for this purpose, 
subject to Congressional approval. Thus, 
any application for a disposal facility 
license will have had State or compact 
participation and backing for a 
significant period of time before 
submittal. During this time, the 
Commission believes that the State will 
have had ample opportunity to 
determine what role it wants to play in 
the review of the application. This also 
holds true for other States that are 
parties to an interstate compact. 
Therefore, § 61.72 is being changed to 
require that a proposal from the State in 
which the facility is proposed, or from 
any State involved in a compact with 
the State, must be submitted within 45 
days after the application has been 
tendered. However, the Commission 
notes that a more prompt submittal by 
the State would help reduce delays. 

Although it is to be hoped that the 
States will inform Indian tribes of plans 
for disposal facilities and provide them 
with sufficient information to permit 
them to make a proposal at an early 
time, there is no way of ensuring this. 
Therefore, Indian tribes and States not 
covered above will be given 120 days 
from the tendering of an application to 
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submit their proposal. It is anticipated 
that the participation of Indian tribes 
and non-compact States will not impact 
the schedule of the licensing process as 
much and this additional time can be 
accommodated. 

The Commission believes that there 
should be sufficient information in the 
tendered application on which to base a 
proposal and that it is not necessary to 
wait until the acceptance review is 
completed and the docketing procedure 
carried out. 

By making these changes, review of 
proposals can be carried out earlier and 
in parallel with the other reviews. It is 
expected that this could reduce the 
licensing time by up to six months. 

It shoud be noted that participation by 
States and Indian tribes pursuant to 
Subpart F of Part 61 is not through an 
adjudicatory hearing. If an adjudicatory 
hearing is requested, then 10 CFR Part 2 
applies. 

A provision was added to § 61.25 to 
ensure that State, local, and Indian 
officials were notified of the opportunity 
for a hearing for certain types of 
amendments to the disposal facility 
license. 

Subpart G: Records, Reports, Tests, 
and Inspections. Several commenters 
made suggestions on records and 
reports and the need for resident 
inspectors. Comments were also offered 
encouraging state involvement in 
records review and inspections. Two 
suggestions, relative to reporting any 
release of radioactivity and a 
requirement for maintaining duplicate 
sets of records were rejected as being 
impracticable. The Commission, 
however, would encourage protection of 
records so that they would not be 
vulnerable to loss because of fire, flood, 
or other occurrence. The other 
suggestions did not require modification 
of the regulations in order to accomplish 
what was suggested. 

10 CFR Part 2: Rules of Practice. No 
major issues were raised by the several 
comments on the proposed amendments 
to Part 2. 

10 CFR Part 20: § 20.311 Transfer for 
Disposal and Manifests. Because any 
licensee might make a waste shipment 
and thus be subject to the proposed 
manifest system requirements, the 
Commission mailed copies of the 
proposed rules to each of the 
Commission's approximately 9,000 
licensees. In addition, some 12,000 
copies were furnished to the Agreement 
States for distribution to their licensees. 
Out of this large group came a total of 29 
letters commenting on the manifest 
system. These comments were wide 
ranging, with the majority of questions 
or suggestions being raised by only one 


commenter. Only a handful of issues 
drew more than one comment, with four 
being the largest number of comments 
on any issue. As a result of these 
comments, several changes were made 
to the proposed requirements to clarify 
some aspects. 

To deat with the situation where a 
waste collector picks up waste directly 
from the generator, provisions are made 
for delivering the manifest to the 
collector at that time. The waste 
collector will not be required to attach 
copies of all waste generator manifests 
to his, as long as the collector’s manifest 
has the information for each package 
that is required by § 20.311(b). The 
person transferring wastes will be 
required to maintain a signed copy of 
the manifest or equivalent 
documentation such as a computer 
generated printout from the transferee 
containing the same information and 
binding acknowledgement as the record 
required by Parts 30, 40 and 70 
governing transfer of licensed material. 
This was done to provide inspectable 
records at the waste generator's facility 
which demonstrate compliance with the 
manifest requirements. 

Changes were made in the 
requirements dealing with quality 
assurance. The term quality “assurance” 
has been changed to quality “control” 
and management's role has been 
modified to require evaluation of audits 
rather than the conduct of such audits. 

Of note is that only one commenter, a 
midwest utility, addressed the question 
of the burden that the manifest would 
represent to small entities. When the 
manifest requirements were proposed, 
the Commission judged that they would 
not have significant economic impact on 
small entities. Pursuant to the 
Regulatory Flexibility Act, the 
Commission solicited comments on this 
matter. 


General Comments 


Seventeen commenters expressed 
concern with the use of absolute terms 
in the rule such as “eliminate” and 
“prevent.” One was concerned about the 
lack of absoluteness of “reasonable 
assurance.” 

As discussed elsewhere, most of the 
places where such terms were used 
were in the context of design objectives. 
Since total achievement of such 
absolute objectives is unlikely, 
modifications have been made to the 
requirements to require minimization or 
prevention to the extent practicable. 

Twelve commenters made suggestions 
on the kinds of additional regulatory 
guidance they felt was needed. The 
Commission agrees with the need for 
regulatory guidance and has a program 
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underway to provide such guidance, first 
in the form of staff technical positions, 
then as Regulatory Guides. Most of the 
topics addressed by the commenters are 
already under development. 
Consideration is being given to the 
development of guidance on other topics 
suggested by the commenters. 

One commenter suggested exempting 
wastes in storage prior to the effective 
date of the regulation from the 
packaging and labeling requirements. 
This comment touches on a subject with 
broader implications, the phasing in of 
the Part 61 requirements, consistent with 
the ability of licensees, Agreement 
States, and applicants to make 
necessary changes to assure 
compliance. 

The following sections and subparts 
will be considered a matter of 
compatibility for the Agreement States 
when the rule is adopted: Section 61.2, 
Definitions; Subpart C, Performance 
Objectives; Subpart D, Technical 
Requirements for Land Disposal 
Facilities; those portions of Subpart B 
that are necessary to implement the 
provisions of Subparts C and D; that 
portion of Subpart E requiring closure 
funding arrangements; and Section 
20.311, Transfer for disposal and 
manifests. Meetings were held with 
Agreement State representatives and 
agreement was reached on a method for 
uniform implementation of the manifest 
requirements, waste classification, 
waste form, and the effective date of 
Section 20.311 which was set at 365 days 
after publication in the Federal Register. 

Since all other provisions of the 
proposed rules would pertain only to 
applicants for new Commission-licensed 
disposal facilities, there are no reasons 
to delay the effective date of these 
requirements. The Commission is 
working with the Agreement States to 
develop model regulations to be adopted 
by the Agreement States in accordance 
with their agreements to maintain 
compatible state regulations. 

Applicability of the requirements in 
Part 61 to Commission disposal facility 
licenses in effect on the effective date of 
the rule will be determined on a case- 
by-case basis and implemented through 
terms and conditions of the license or by 
orders issued by the Commission. 

There were a variety of comments 
related to commenters questions about 
the development of new sites, concerns 
over nuclear facilities becoming de facto 
disposal sites, the need for an 
environmental impact statement, and an 
extension of the comment period for 
Part 61 to correspond with that of the 
environmental impact statement. These 
comments are addressed in the detailed 
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analysis of comments and had no effect 
on the rule. The comment period was, in 
fact, extended from October 22, 1981 to 

January 14, 1982 to correspond with that 
for the EIS. 

About one third of all commenters 
offered editorial suggestions that were 
aimed at improving clarity, correcting 
grammatical errors, and noting 
typographical errors. “hese were very 
helpful in preparing the final version of 
the rule. 


Employee Protection 


A new 10 CFR 61.9 has been added 
concerning job protection for employees 
who provide information to the 
Commission. The new section is 
included in this final rulemaking to carry 
out the Commission’s intent that all ’ 
specific licensees will have similar 
responsibilities under its employee 
protection regulations. See the Federal 
Register notice (47 FR 30452) dated July 
14, 1982 for the basis for this action. 

New 10 CFR 61.9 emphasizes to 
employers—that is, licensees, 
applicants, and their contractors and 
subcontractors—that termination or 
other acts of job discrimination against 
employees who engage in activities 
furthering the purposes of the Atomic 
Energy Act and the Energy 
Reorganization Act is prohibited. In 
addition, new 10 CFR 61.9 makes the 
employee aware that if discrimination of 
this nature is believed to have occurred, 
a remedy is available through the Wage 
and Hour Division of the Department of 
Labor. To ensure that employees of 
licensees and applicants are aware of 
these amendments, these organizations 
are required to post their premises with 
explanatory material related to the 
prohibition of discrimination and 
availability of a remedy in the event of 
discrimination. 


Paperwork Reduction Act 


As required by the Paperwork 
Reduction Act, Pub. L. 96-511, the 
recordkeeping and reporting 
requirements in the proposed 
amendments to 10 CFR 20 incorporated 
in the 10 CFR 61 rulemaking were 
submitted to the Office of Management 
and Budget and were approved. The 
proposed amendments to 10 CFR Part 20 
were not significantly altered as a result 
of public comments so that approval 
remains valid. The application, 
reporting, and recordkeeping 
requirements contained in 10 CFR 61 
apply only to land disposal facility 
operators and affect fewer than 10 
persons and, therefore, are not subject 
to OMB clearance. 


Regulatory Flexibility Act 

Based upon the information available 
and on the public comments received on 
the proposed rule, and in accordance 
with the Regulatory Flexibility Act of 
1980, 5 U.S.C. 605(b), the Commission 
hereby certifies that this rulemaking will 
not, if promulgated, have a significant 
economic impact upon a substantial 
number of small entities. 

The Regulatory Flexibility Act (Pub. L. 
96-345) was signed into law in 
September 1980. The Act's principal 
objective is to make certain that Federal 
agencies try, where possible, to fit 
regulatory requirements to the scale of 
the affected activity. Significant 
economic impacts on a substantial 
number of small entities is a major 
concern. Part 61 and accompanying rule 
changes will potentially impact a 
significant number of persons licensed 
by the Commission and the Agreement 
States. The following discussion 
addresses the factors in the analyses 
required by the Act and the public 
comments received. The draft and final 
EIS’s for Part 61 provide additional 
background information and analysis of 
the impacts of this rulemaking action. 

Section 604 of the Regulatory 
Flexibility Act requires that the need for 
the regulatory action be clearly 
established. The need for standards to 
govern the disposal of low-level 
radioactive wastes and new regulations 
to implement these standards was 
discussed in detail in the draft EIS. The 
majority of the public comments 
supported the rule and thus affirmed the 
need for the rule and the regulator 
framework it establishes. 

Section 609 of the Regulatory 
Flexibility Act requires that small 
entities have an opportunity to 
participate in the rulemaking when the 
rule will have a significant economic 
impact on a substantial number. Since 
the Commission's initial certification of 
no significant impact was a qualified 
one, special efforts to reach small 
entities were made. For example, the 
proposed rule was distributed to all 
Commission licensees (9,000) and made 
available to Agreement States (12,000 
licensees) with a cover letter 
highlighting the points that might impact 
them. Comments were solicited from 
groups such as the Health Physics 
Society, a national organization of 
professionals concerned with radiation 
safety, many of whose members will 
have to prepare manifests and 
coordinate compliance with the rule. 
The Health Physics Society publicized 
the rule in its newsletters to members. 
Of some 107 different commenters 
responding, none specifically addressed 
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the Regulatory Flexibility Act or the 
summary analysis. One utility (which is 
not a small entity) did make a general 
qualitative reference to burdens on 
small entities. Twelve commenters 
representing a variety of sectors (not 
just small entities) addressed the 
potential burden of the manifest system. 

Section 604 of the Regulatory 
Flexibility Act further requires a 
summary of the issues and a statement 
of any changes made in the proposed 
rule as a result of the comments. Two 
commenters were concerned about the 
burden of specifying chemical form. 
Four commenters objected to shipper 
responsibility for tracking shipments. 
Three commenters including one broker 
considered the system to be a 
paperwork burden and two, a general 
burden. Three supported the system and 
one indicated no problems in complying. 
Two objected to forwarding a copy of 
the manifest and one was concerned 
about the implications of generator 
certifications. 

The proposed rule included relief 
language “as completely as practicable” 
for specifying chemical form. Small 
entities generate a significant percent of 
wastes and data on these wastes is 
needed, so no further relief was 
provided. Objections to shipper tracking 
and forwarding manifests stemmed 
primarily from the need to clarify intent 
of the rule on waste broker or collector 
role and responsibility. The transfer of 
papers and tracking responsibility is 
more clearly addressed in the final rule. 
The recommendation for simplifying the 
paperwork for brokers was adopted. 
These issues and concerns are 
addressed in more detail in the staff 
analysis of comments in the final EIS. 

The comments on waste classification 
were discussed in the preceding 
summary and resulted in extensive 
revision of this portion of the rule to 
simplify and clarify the requirements. 
The detailed staff analysis in the final 
EIS provides further discussion of the 
issues raised. 

Federal rules that overlap the 
proposed rule are primarily those of the 
Department of Transportation (DOT). 
The Commission and DOT have an 
established working relationship 
implemented through a formal 
Memorandum*of Understanding. The 
rule itself acknowledges the need to 
comply with DOT rules, and the 
Commission currently inspects licensees 
for compliance with DOT requirements. 
The manifest required by this 
rulemaking is consistent with DOT 
shipping paper requirements, and the 
same document may be used by 
licensees to meet requirements of both 
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agencies. Neither NRC nor DOT require 
a specific form and both allow such dual 
use. The waste form and packaging 
requirements are in addition to and 
compatible with DOT rules. In addition, 
the manifest terminology and 
requirements were compared to those in 
the proposed Uniform Hazardous Waste 
Manifest, the joint EPA/DOT proposed 
form published March 4, 1982 (47 FR 
9336). A few minor procedural and 
terminology changes were made to 
conform to this proposed form. 
Licensees may use the Uniform 
Hazardous Waste Manifest, once it is 
implemented, as both a DOT shipping 
paper and a NRC manifest for 
radioactive wastes by using additional 
spaces to describe wastes and adding 
information to the back. These changes 
were made based on consultation with 
EPA and DOT staff and will help to 
reduce the burden on all licensees. 

The following comment was received 
from EPA on possible duplicative 
requirements: 

NRC solicited comments on possible 
duplicative requirements for effluent releases 
and broker activities under the 
Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 
(CERCLA). This “Superfund” law exempts 
from notification “any release of source, 
special nuclear, or byproduct material . . . in 
compliance with a legally enforceable 
license, permit, regulations, or order issued 
pursuant to the Atomic Energy Act of 1954” 
(CERCLA Section 101(10)(K)). Radioactive 
releases from nuclear waste disposal 
facilities which are not in compliance with an 
NRC license, permit, regulation, or order fall 
within the reporting requirements of 
CERCLA. Furthermore, as part of the 
notification regulations under CERCLA, EPA 
is planning to develop a notification scheme 
for releases of radioactive materials not 
licensed under the Atomic Energy Act of 1954 
or the Uranium Mill Tailings Radiation 
Control Act of 1978. EPA wishes to minimize 
duplicative reporting requirements for 
releases reported to other agencies. EPA 
intends to work with NRC to minimize 
duplicative reporting requirements to the 
extent possible. 


The EPA also addressed the potential 
for duplicative costs to the two agencies 
for wastes that are a mixture of 
hazardous chemicals and radioactive 
materials. Close coordination and a 
memorandum of understanding were 
suggested. EPA has regulatory 
responsibility for the disposal of 
hazardous wastes under the Resource 
Conservation and Recovery Act 
(RCRA). NRC agrees that the two 
regulatory programs need to be 
coordinated, and will take action in that 
regard. 

The Regulatory Flexibility Act also 
requires discussion of alternatives to the 
proposed action. The recordkeeping and 


reporting requirements impose such a 
minor incremental burden that no 
exemption was considered. Initial 
estimates were that about 2,000 of the 
Commission's 9,000 licensees are waste 
generators who might make waste 
shipments. Waste generators must 
provide more complete information on 
the manifest than is currently required 
to meet DOT shipping paper ~ 
requirements and must report on 
investigations of missing shipments. The 
additional information required in the 
manifest includes the identities of 
solidification agents; presence of any 
chelating agents; whether the waste is 
Class A, B, or C; and the total quantity 
of H-3, C-14, Tc-99, and I-129. The 
annual public burden for all licensees 
should be no more than about 4,500 staff 
hours for the preparation of the manifest 
instead of just preparation of DOT 
shipping papers and 1,000 hours for 
investigating and reporting on late or 
missing shipments. Reactor licensees, 
who are not small entitites, ship at least 
half the waste now shipped to disposal 
sites. The remainder is shipped by 
hospitals, universities, industrial firms, 
etc., who may or may not be small 
entities. Thus, less than half this burden 
should fall on small entities based on 
relative volumes of wastes shipped. The 
waste classification and characteristics 
portion of the rule does provide relief for 
most wastes produced by the small 
entities, i.e., Class A wastes. Where 
radiological hazard permits, segregated 
disposal has been provided as an option 
to complying with more restrictive 
waste acceptance requirements for 
Class B and C wastes. 

The incremental burdens were 
initially judged small. Based on further 
staff evaluations and public comments 
on the rule, this initial judgment was 
correct and the rule will not have a 
significant economic impact. The 
rulemaking will not affect economic 
factors such as employment, business 
viability, or ability of affected entities to 
compete. The improvements in waste 
disposal practices and the contribution 
of those improvements to establishing 
new disposal capacity are judged to 
significantly outweigh the small 
economic impact on small entities. 


List of Subjects in 10 CFR Part 61 


Low-level waste, Nuclear materials, 
Penalty, Waste treatment and disposal. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of title 5 of the United 
States Code, the following new 10 CFR 
Part 61 and the following amendments 
to 10 CFR Parts 2, 19, 20, 21, 30, 40, 51, 
70, 73, and 170 to Chapter 1 of Title 10, 


of the Code of Federal Regulations are 
published as a document subject to 
codification. 

A new Part 61 is added to 10 CFR to 
read as follows: 


PART 61—LICENSING 
REQUIREMENTS FOR LAND 
DISPOSAL OF RADIOACTIVE WASTE 


Subpart A—General Provisions 


Sec. 
61.1 
61.2 
61.3 
61.4 
61.5 
61.6 
61.7 
61.8 


Purpose and scope. 

Definitions. 

License required. 

Communications. 

Interpretations. 

Exemptions. 

Concepts. 

Reporting, recordkeeping, and 
application requirements: OMB approval 
not required. 

61.9 Employee protection. 


Subpart B—Licenses 


61.10 Content of application. 

61.11 General information. 

61.12 Specific technical information. 

61.13 Technical analyses. 

61.14 Institutional information. 

61.15 Financial information. 

61.16 Other information. 

61.20 Filing and distribution of application. 

61.21 Elimination of repetition. 

61.22 Updating of application and 
environmental report. 

61.23 Standards for issuance of a license. 

61.24 Conditions of licenses. 

61.25 Changes. 

61.26 Amendment of license. 

61.27 Application for renewal or closure. 

61.28 Contents of application for closure. 

61.29 Post-closure observation and 
maintenance. 

61.30 Transfer of license. 

61.31 Termination of license. 


Subpart C—Performance Objectives 

61.40 General requirement. 

61.41 Protection of the general population 
from releases of radioactivity. 

61.42 Protection of individuals from 
inadvertent intrusion. 

61.43 Protection of individuals during 
operations. 

61.44 Stability of the disposal site after 
closure. 


Subpart D—Technical Requirements for 
Land Disposal Facilities 


61.50 Disposal site suitability requirements 
for land disposal. 

61.51 Disposal site design for land disposal. 

61.52 Land disposal facility operation and 
disposal site closure. 

61.53 Environmental monitoring. 

61.54 Alternative requirements for design 
and operations. 

61.55 Waste classification. 

61.56 Waste characteristics. 

61.57 Labeling. 

61.58 Alternative requirements for waste 
classification and characteristics. 

61.59 Institutional requirements. 
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Sec. 

61.61 Applicant qualifications and 
assurances. 

61.62 Funding for disposal site closure and 
stabilization. 

61.63 Financial assurances for institutional 
controls. 


Subpart F—Participation by State 
Governments and Indian Tribes 


61.70 Scope. 

61.71 State and Tribal government 
consultation. 

61.72 Filing of proposals for State and Tribal 
participation. 

61.73 Commission approval of proposals. 


Subpart G—Records, Reports, Tests, and 
inspections 


61.80 Maintenance of records, reports, and 
transfers. 

61.81 Tests at land disposal facilities. 

61.82 Commission inspections of land 
disposal facilities. 

61.83 Violations. 

Authority: Secs. 53, 57, 62, 63, 65, 81, 161, 
182, 183, 68 Stat. 930, 932, 933, 935, 946, 953, 
954, as amended (42 U.S.C. 2073, 2077, 2092, 
2093, 2095, 2111, 2201, 2232, 2233}; Secs. 202, 
206, 88 Stat. 1244, 1246, (42 U.S.C. 5842, 5846}; 
Secs. 10 and 14, Pub. L. 95-601, 92 Stat. 2951 
(42 U.S.C. 2021a and 5851). 

For the purposes of Sec. 223, 68 Stat. 958, as 
amended, (42 U.S.C. 2273): Tables 1 and 2, 

§ §61.3, 61.24, 61.25, 61.27{a), 61.41 through 
61.43, 61.52, 61.53, 61.55, 61.56, and 61.61 
through 61.63 issued under Sec. 161b, 68 Stat. 
948 as amended (42 U.S.C. 2201(b)); §§ 61.10 
through 61.16, 61.24, and 61.80 issued under 
Sec. 1610, 68 Stat. 950, as amended (42 U.S.C. 
2201(0)). 


Subpart A—General Provisions 


§61.1 Purpose and scope. 

(a) The regulations in this part 
establish, for land disposal of 
radioactive waste, the procedures, 
criteria, and terms and conditions upon 
which the Commission issues licenses 
for the disposal of radioactive wastes 
containing byproduct, source and 
special nuclear material received from 
other persons. Disposal of waste by an 
individual licensee is set forth in Part 20 
of this chapter. Applicability of the 
requirements in this Part to Commission 
licenses for waste disposal facilities in 
effect on the effective date of this rule 
will be determined on a case-by-case 
basis and implemented through terms 
and conditions of the license or by 
orders issued by the Commission. 

(b) Except as provided in Part 150 of 
this chapter, which addresses 
assumption of certain regulatory 
authority by Agreement States, and 
§ 61.6 “Exemptions,” the regulations in 
this part apply to all persons in the 
United States. The regulations in this 
part do not apply to (1) disposal of high- 
level waste as provided for in Part 60 of 
this chapter; (2) disposal of uranium or 


thorium tailings or wastes (byproduct 
material as defined in § 40.4(a—1)) as 
provided for in Part 40 of this chapter in 
quantities greater than 10,000 kilograms 
and containing more than five (5) 
millicuries of radium-226; or (3) disposal 
of licensed material as provided for in 
Part 20 of this chapter. 


§61.2 Definitions. 

As used in this part: 

“Active maintenance” means any 
significant remedial activity needed 
during the period of institutional control 
to maintain a reasonable assurance that 
the performance objectives in §§ 61.41 
and 61.42 are met. Such active 
maintenance includes ongoing activities 
such as the pumping and treatment of 
water from a disposal unit or one-time 
measures such as replacement of a 
disposal unit cover. Active maintenance 
does not include custodial activities 
such as repair of fencing, repair or 
replacement of monitoring equipment, 
revegetation, minor additions to soil 
cover, minor repair of disposal unit 
covers, and general disposal site upkeep 
such as mowing grass. 

“Buffer zone” is a portion of the 
disposal site that is controlled by the 
licensee and that lies under the disposal 
units and between the disposal units 
and the boundary of the site. 

“Chelating agent” means amine 
polycarboxylic acids (e.g., EDTA, 
DTPA), hydroxy-carboxylic acids, and 
ploycarboxylic acids (e.g., citric acid, 
carbolic acid, and glucinic acid). 

“Commencement of construction” 
means any clearing of land, excavation, 
or other substantial action that would 
adversely affect the environment of a 
land disposal facility. The term does not 
mean disposal site exploration, 
necessary roads for disposal site 
exploration, borings to determine 
foundation conditions, or other 
preconstruction monitoring or testing to 
establish background information 
related to the suitability of the disposal 
site or the protection of environmental 
values. 

“Commission” means the Nuclear 
Regulatory Commission or its duly 
authorized representatives. 

“Custodial Agency” means an agency 
of the government designated to act on 
behalf of the government owner of the 
disposal site. 

“Director” means the Director, Office 
of Nuclear Material Safety and 
Safeguards, U. S. Nuclear Regulatory 
Commission. 

“Disposal” means the isolation of 
radioactive wastes from the biosphere 
inhabited by man and containing his 
food chains by emplacement in a land 
disposal facility. 
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“Disposal site” means that portion of 
a land disposal facility which is used for 
disposal of waste. It consists of disposal 
units and a buffer zone. 

“Disposal unit” means a discrete 
portion of the disposal site into which 
waste is placed for disposal. For near 
surface disposal the unit is usually a 
trench. 

“Engineered barrier” means a man- 
made structure or device that is 
intended to improve the land disposal 
facility's ability to meet the performance 
objectives in Subpart C. 

“Explosive material” means any 
chemical compound, mixture, or device, 
which produces a substantial 
instantaneous release of gas and heat 
spontaneously or by contact with sparks 
or flame. 

“Government agency” means any 
executive department, commission, 
independent establishment, or 
corporation, wholly or partly owned by 
the United States of America which is 
an instrumentality of the United States; 
or any board, bureau, division, service, 
office, officer, authority, administration, 
or other establishment in the executive 
branch of the government. 

“Hazardous waste” means those 
wastes designated as hazardous by 
Environmental Protection Agency 
regulations in 40 CFR Part 261. 

“Hydrogeologic unit” means any soil 
or rock unit or zone which by virtue of 
its porosity or permeability, or lack 
thereof, has a distinct influence on the 
storage or movement of groundwater. 

“Inadvertent intruder” means a 
person who might occupy the disposal 
site after closure and engage in normal 
activities, such as agriculture, dwelling 
construction, or other pursuits in which 
the person might be unknowingly 
exposed to radiation from the waste. 

“Indian Tribe” means an Indian tribe 
as defined in the Indian Self- 
Determination and Education 
Assistance Act (25 U.S.C. 450). 

“Intruder barrier” means a sufficient 
depth of cover over the waste that 
inhibits contact with waste and helps to 
ensure that radiation exposures to an 
inadvertent intruder will meet the 
performance objectives set forth in this 
part, or engineered structures that 
provides equivalent protection to the 
inadvertent intruder. 

“Land disposal facility” means the 
land, buildings, and equipment which is 
intended to be used for the disposal of 
radioactive wastes into the subsurface 
of the land. For purposes of this chapter. 
a geologic repository as defined in Part 
60 is not considered a land disposal 
facility. 
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“License” means a license issued 
under the regulations in Part 61 of this 
chapter. “Licensee” means the holder of 
such a license. 

“Monitoring” means observing and 
making measurements to provide data to 
evaluate the performance and 
characteristics of the disposal site. 

“Near-surface disposal facility” 
means a land disposal facility in which 
radioactive waste is disposed of in or 
within the upper 30 meters of the earth’s 
surface. 

“Person” means (1) any individual, 
corporation, partnership, firm, 
association, trust, estate, public or 
private institution, group, government 
agency other than the Commission or 
the Department of Energy, (except that 
the Department of Energy is considered 
a person within the meaning of the 
regulations in this part to the extent that 
its facilities and activities are subject to 
the licensing and related regulatory 
authority of the Commission pursuant to 
section 202 of the Energy Reorganization 
Act of 1974 (88 Stat. 1244)), any State or 
any political subdivision of or any 
political entity within a State, any 
foreign government or nation or any 
political subdivision of any such 
government or nation, or other entity: 
and (2) any legal successor, 
representative, agent, or agency of the 
foregoing. 

“Pyrophoric liquid” means any liquid 
that ignites spontaneously in dry or 
moist air at or below 130°F (54.5°C). A 
pyrophoric solid is any solid material, 
other than one classed as an explosive, 
which under normal conditions is liable 
to cause fires through friction, retained 
heat from manufacturing or processing, 
or which can be ignited readily and 
when ignited burns so vigorously and 
persistently as to create a serious 
transportation, handling, or disposal 
hazard. Included are spontaneously 
combustible and water-reactive 
materials. 

“Site closure and stablization” means 
those actions that are taken upon 
completion of operations that prepare 
the disposal site for custodial care and 
that assure that the disposal site will 
remain stable and will not need ongoing 
active maintenance. 

“State” means any State, Territory, or 
possession of the United States, Puerto 
Rico, and the District of Columbia. 

“Stability” means structural stabillity. 

“Surveillance” means observation of 
the disposal site for purposes of visual 
detection of need for maintenance, 
custodial care, evidence of intrusion, 
and compliance with other license and 
regulatory requirements. 

“Tribal Governing Body” means a 
Tribal organization as defined in the 


Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450). 

“Waste” means those low-level 
radioactive wastes containing source, 
special nuclear, or byproduct material 
that are acceptable for disposal in a 
land disposal facility. For the purposes 
of this definition, low-level waste has 
the same meaning as in the Low-Level 
Waste Policy Act, that is radioactive 
waste not classified as high-level 
radioactive waste, transuranic waste, 
spent nuclear fuel, or byproduct material 
as defined in section 11e.(2) of the 
Atomic Energy Act (uranium or thorium 
tailings and waste). 


§61.3 License required. 

(a) No person may receive, possess, 
and dispose of radioactive waste 
containing source, special nuclear, or 
byproduct material at a land disposal 
facility unless authorized by a license 
issued by the Commission pursuant to 
this part, or unless exemption has been 
granted by the Commission under § 61.6 
of this part. 

(b) Each person shall file an 
application with the Commission and 
obtain a license as provided in this part 
before commencing construction of a 
land disposal facility. Failure to comply 
with this requirement may be grounds 
for denial of a license. 


§ 61.4 Communications. 


Except where otherwise specified, all 
communications and reports concerning 
the regulations in this part and 
applications filed under them should be 
addressed to the Director, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555. 
Communications, reports, and 
applications may be delivered in person 
at the Commission's offices at 1717 H 
Street NW., Washington, D.C. or 7915 
Eastern Avenue, Silver Spring, 
Maryland. 


§61.5 interpretations. 

Except as specifically authorized by 
the Commission in writing, no 
interpretation of the meaning of the 
regulations in this part by any officer or 
employee of the Commission other than 
a written interpretation by the General 
Counsel will be considered binding upon 
the Commission. 


§61.6 Exemptions. 

The Commission may, upon 
application by any interested person, or 
upon its own initiative, grant any 
exemption from the requirements of the 
regulations in this part as it determines 
is authorized by law, will not endanger 


life or property or the common defense 
and security, and is otherwise in the 
public interest. 


§61.7 Concepts. 

(a) The Disposal Facility. (1) Part 61 is 
intended to apply to land disposal of 
radioactive waste and not to other 
methods such as sea or extraterrestrial 
disposal. Part 61 contains procedural 
requirements and performance 
objectives applicable to any method of 
land disposal. It contains specific 
technical requirements for near-surface 
disposal of radioactive waste which 
involves disposal in the uppermost 
portion of the earth, approximately 30 
meters. Burial deeper than 30 meters 
may also be satisfactory. Technical 
requirements for alternative methods 
will be added in the future. 

(2) Near-surface disposal of 
radioactive waste takes place at a near- 
surface disposal facility, which includes 
all of the land and buildings necessary 
to carry out the disposal. The disposal 
site is that portion of the facility which 
waste is used for disposal of waste and 
consists of disposal units and a buffer 
zone. A disposal unit is a discrete 
portion of the disposal site into which 
waste is placed for disposal. For near- 
surface disposal, the disposal unit is 
usually a trench. A buffer zone is a 
portion of the disposal site that is 
controlled by the licensee and that lies 
under the site and between the 
boundary of the disposal site and any 


_ disposal unit. It provides controlled 


space to establish monitoring locations 
which are intended to provide an early 
warning of radionuclide movement, and 
to take mitigative measures if needed. In 
choosing a disposal site, site 
characteristics should be considered in 
terms of the indefinite future and 
evaluated for at least a 500 year time 
frame. 

(b) Waste Classification and Near- 
Surface Disposal. (1) Disposal of 
radioactive waste in near-surface 
disposal facilities has the following 
safety objectives: protection of the 
general population from releases of 
radioactivity, protection of individuals 
from inadvertent intrusion, and 
protection of individuals during 
operations. A fourth objective is to 
ensure stability of the site after closure. 

(2) A cornerstone of the system is 
stability—stability of the waste and the 
disposal site so that once emplaced and 
covered, the access of water to the 
waste can be minimized. Migration of 
radionuclides is thus minimized, long- 
term active maintenance can be 


, avoided, and potential exposures to 


intruders reduced. While stability is a 
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desirable characteristic for all waste 
much radioactive waste does not 
contain sufficient amounts of 
radionuclides to be of great concern 
from these standpoints; this waste, 
however, tends to be unstable, such as 
ordinary trash type wastes. If mixed 
with the higher activity waste, their 
deterioration could lead to failure of the 
system and permit water to penetrate 
the disposal unit and cause problems 
with the higher activity waste. 
Therefore, in order to avoid placing 
requirements for a stable waste form on 
relatively innocuous waste, these 
wastes have been classed as Class A 
waste. The Class A waste will be 
disposed of in separate disposal units at 
the disposal site. However, Class A 
waste that is stable may be mixed with 
other classes of waste. Those higher 
activity wastes that should be stable for 
proper disposal are classed as Class B 
and C waste. To the extent that it is 
practicable, Class B and C waste forms 
or containers should be designed to be 
stable, i.e., maintain gross physical 
properties and identity, over 300 years. 
For certain radionuclides prone to 
migration, a maximum disposal site 
inventory based on the characteristics of 
the disposal site may be established to 
limit potential exposure. 

(3) It is possible but unlikely that 
persons might occupy the site in the 
future and engage in normal pursuits 
without knowing that they were 
receiving radiation exposure. These 
persons are referred to as inadvertent 
intruders. Protection of such intruders 
can involve two principal controls: 
institutional control over the site after 
operations by the site owner to ensure 
that no such occupation or improper use 
of the site occurs; or, designating which 
waste could present an unacceptable 
risk to an intruder, and disposing of this 
waste in a manner that provides some 
form of intruder barrier that is intended 
to prevent contact with the waste. This 
regulation incorporates both types of 
protective controls. 

(4) Institutional control of access to 
the site is required for up to 100 years. 
This permits the disposal of Class A and 
Class B waste without special 
provisions for intrusion protection, since 
these classes of waste contain types and 
quantities of radioisotopes that will 
decay during the 100-year period and 
will present an acceptable hazard to an 
intruder. The government landowner 
administering the active institutional 
control program has flexibility in 
controlling site access which may 
include allowing productive uses of the 
land provided the integrity and long- 


term performance of the site are not 
affected. 

(5) Waste that will not decay to levels 
which present an acceptable hazard to 
an intruder within 100 years is 
designated as Class C waste. This waste 
is disposed of at a greater depth than 
the other classes of waste so that 
subsequent surface activities by an 
intruder will not disturb the waste. 
Where site conditions prevent deeper 
disposal, intruder barriers such as 
concrete covers may be used. The 
effective life of these intruder barriers 
should be 500 years. A maximum 
concentration of radionuclides is 
specified for all wastes so that at the 
end of the 500 year period, remaining 
radioactivity will be at a level that does 
not pose an unacceptable hazard to an 
intruder or public health and safety. 
Waste with concentrations above these 
limits is generally unacceptable for 
near-surface disposal. There may be 
some instances where waste with 
concentrations greater than permitted 
for Class C would be acceptable for 
near-surface disposal with special 
processing or design. These will be 
evaluated on a case-by-case basis. Class 
C waste must also be stable. 

(c) The Licensing Process. (1) During 
the preoperational phase, the potential 
applicant goes through a process of 
disposal site selection by selecting a 
region of interest, examining a number 
of possible disposal sites within the area 
of interest and narrowing the choice to 
the proposed site. Through a detailed 
investigation of the disposal site 
characteristics the potential applicant 
obtains data on which to base an 
analysis of the disposal site’s suitability. 
Along with these data and analyses, the 
applicant submits other more general 
information to the Commission in the 
form of an application for a license for 
land disposal. The Commission’s review 
of the application is in accordance with 
administrative procedures established 
by rule and may involve participation by 
affected State governments or Indian 
tribes. While the proposed disposal site 
must be owned by a State or the Federal 
government before the Commission will 
issue a license, it may be privately 
owned during the preoperational phase 
if suitable arrangements have been 
made with a State or the Federal 
government to take ownership in fee of 
the land before the license is issued. 

(2) During the operational phase, the 
licensee carries out disposal activities in 
accordance with the requirements of 
this regulation and any conditions on 
the license. Periodically, the authority to 
conduct the above ground operations 
and dispose of waste will be subject to a 


Federal Register / Vol. 47, No. 248 / Monday, December 27, 1982 / Rules and Regulations 


license renewal, at which time the 
operating history will be reviewed and a 
decision made to permit or deny 
continued operation. When disposal 
operations are to cease, the licensee 
applies for an amendment to his license 
to permit site closure. After final review 
of the licensee’s site closure and 
stabilization plan, the Commission may 
approve the final activities necessary to 
prepare the disposal site so that ongoing 
active maintenance of the site is not 
required during the period of 
institutional control. 

(3) During the period when the final 
site closure and stabilization activities 
are being carried out, the licensee is in a 
disposal site closure phase. Following 
that, for a period of 5 years, the licensee 
must remain at the disposal site for a 
period of post-closure observation and 
maintenance to assure that the disposal 
site is stable and ready for institutional 
control. The Commission may approve 
shorter or require longer periods if 
conditions warrant. At the end of this 
period, the licensee applies for a license 
transfer to the disposal site owner. 

(4) After a finding of satisfactory 
disposal site closure, the Commission 
will transfer the license to the State or 
Federal government that owns the 
disposal site. If the Department of 
Energy is the Federal agency 
administering the land on bahalf of the 
Federal government the license will be 
terminated because thé Commission 
lacks regulatory authority over the 
Department for this activity. Under the 
conditions of the transferred license, the 
owner will carry out a program of 
monitoring to assure continued 
satisfactory disposal site performance, 
physical surveillance to restrict access 
to the site and carry out minor custodial 
activities. During this period, productive 
uses of the land might be permitted if 
those uses do not affect the stability of 
the site and its ability to meet the 
performance objectives. At the end of 
the prescribed period of institutional 
control, the license will be terminated 
by the Commission. 


§61.8 Reporting, recordkeeping, and 
application requirements: OMB approval 
not required. 

The information collection 
requirements contained in this part 
affect fewer than ten persons. Therefore, 
under section 3506(c)(5) of the 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511), OMB clearance is not 
required for these information collection 
requirements. 
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§61.9 Employee protection. 

(a) Discrimination by a Commission 
licensee, an applicant for a Commission 
licensee, or a contractor or 
subcontractor of a Commission licensee 
or applicant against an employee for 
engaging in certain protected activities 
is prohibited. Discrimination includes 
discharge and other actions that relate 
to compensation, terms, conditions, and 
privileges of employment. The protected 
activities are established in Section 210 
of the Energy Reorganization Act of 
1974, as amended, and in general are 
related to the administration or 
enforcement of a requirement imposed 
under the Atomic Energy Act or the 
Energy Reorganization Act. 

(1) The protected activities include but 
are not limited to—{i) Providing the 
Commission information about possible 
violations of requirements imposed 
under either of the above statutes; 

(ii) Requesting the Commission to 
institute action against his or her 
employer for the administration or 
enforcement of these requirements; or 

(iii) Testifying in any Commission 
proceeding. 

(2) These activities are protected even 
if no formal proceeding is actually 
initiated as a result ofthe employee 
assistance or participation. 

(3) This section has no application to 
any employee alleging discrimination 
prohibited by this section who, acting 
without direction from his or her 
employer (or the employer's agent), 
deliberately causes a violation of any 
requirement of the Energy 
Reorganization Act of 1974, as amended, 
or the Atomic Energy Act of 1954, as 
amended. 

(b) Any employee who believes that 
he or she has been discharged or 
otherwise discriminated against by any 
person for engaging in the protected 
activities specified in paragraph (a)(1) of 
this section may seek a remedy for the 
discharge or discrimination through an 
administrative proceeding in the 
Department of Labor. The 
administrative proceeding must be 
initiated within 30 days after an alleged 
violation occurs by filing a complaint 
alleging the violation with the 
Department of Labor, Employment 
Standards Administration, Wage and 
Hour Division. The Department of Labor 
may order reinstatement, back pay, and 
compensatory damages. 

(c) A violation of paragraph (a) of this 
section by a Commission licensee, an 
applicant for a Commission licensee, or 
a contractor or subcontractor of a 
Commission licensee or applicant may 
be grounds for— 

(1) Denial, revocation, or suspension 
of the license. 


(2) Imposition of a civil penalty on the 
licensee or applicant. 

(3) Other enforcement action. 

(d) Actions taken by an employer, or 
others, which adversely affect an 
employee may be predicated upon 
nondiscriminatory grounds. The 
prohibition applies when the adverse 
action occurs because the employee has 
engaged in protected activities. An 
employee's engagement in protected 
activities does not automatically render 
him or her immune from discharge or 
discipline for legitimate reasons or from 
adverse action dictated by non- 
prohibited considerations. 

(e) Each licensee and each applicant 
shall post Form NRC-3, “Notice to 
Employees,” on its premises. Posting 
must be at locations sufficient to permit 
employees protected by this section to 
observe a copy on the way to or from 
their place of work. Premises must be 
posted not later than 30 days after an 
application is docketed and remain 
posted while the application is pending 
before the Commission, during the term 
of the license, and for 30 days following 
license termination. 

Note.—Copies of Form NRC-3 may be 
obtained by writing to the Regional 
Administrator of the appropriate U.S. Nuclear 
Regulatory Commission Regional Office 
listed in Appendix D, Part 20 of this chapter 
or the Director, Office of Inspection and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 


Subpart B—Licenses 


§ 61.10 Content of application. 

An application to receive from others, 
possess and dispose of wastes 
containing or contaminated with source, 
byproduct or special nuclear material by 
land disposal must consist of general 
information, specific technical 
information, institutional information, 
and financial information as set forth in 
§ § 61.11 through 61.16. An 
environmental report prepared in 
accordance with Part 51 of this chapter 
must accompany the application. 


§61.11 General information. 

The general information must include 
each of the following: 

(a) Identity of the applicant including: 

(1) The full name, address, telephone 
number and description of the business 
or occupation of the applicant; 

(2) If the applicant is a partnership, 
the name, and address of each partner 
and the principal location where the 
partnership does business; 

(3) If the applicant is a corporation or 
an unincorporated association, (i) the 
state where it is incorporated or 
organized and the principal location 
where it does business, and (ii) the 


names and addresses of its directors 
and principal officers; and 

(4) If the applicant is acting as an 
agent or representative of another 
person in filing the application, all 
information required under this 
paragraph must be supplied with respect 
to the other person. 

(b) Qualifications of the applicant: 

(1) The organizational structure of the 
applicant, both offsite and onsite, 
including a description of lines of 
authority and assignments of 
responsibilities, whether in the form of 
administrative directives, contract 
provisions, or otherwise; 

(2) The technical qualifications, 
including training and experience, of the 
applicant and members of the 
applicant's staff to engage in the 
proposed activities. Minimum training 
and experience requirements for 
personnel filling key positions described 
in Paragraph 61.11(b)(1) must be 
provided; 

(3) A description of the applicant's 
personnel training program; and 

(4) The plan to maintain an adequate 
complement of trained personnel to 
carry out waste receipt, handling, and 
disposal operations in a safe manner. 

(c) A description of: 

(1) The location of the proposed 
disposal site; 

(2) The general character of the 
proposed activities; 

(3) The types and quantities of 
radioactive waste to be received, 
possessed, and disposed of; 

(4) Plans for use of the land disposal 
facility for purposes other than disposal 
of radioactive wastes; and 

(5) The proposed facilities and 
equipment. 

(d) Proposed schedules for 
construction, receipt of waste, and first 
emplacement of waste at the proposed 
land disposal facility. 


§61.12 Specific technical information. 


The specific technical information 
must include the following information 
needed for demonstration that the 
performance objectives of Subpart C of 
this part and the applicable technical 
requirements of Subpart D of this part 
will be met: 

(a) A description of the natural and 
demographic disposal site 
characteristics as determined by 
disposal site selection and 
characterization activities. The 
description must include geologic, 
geotechnical, hydrologic, meteorologic, 
climatologic, and biotic features of the 
disposal site and vicinity. 

(b) A description of the design 
features of the land disposal facility and 
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the disposal units. For near-surface 
disposal, the description must include 
those design features related to 
infiltration of water; integrity of covers 
for disposal units; structural stability of 
backfill, wastes, and covers; contact of 
wastes with standing water; disposal 
site drainage; disposal site closure and 
stabilization; elimination to the extent 
practicable of long-term disposal site 
maintenance; inadvertent intrusion; 
occupational exposures; disposal site 
monitoring; and adequacy of the size of 
the buffer zone for monitoring and 
potential mitigative measures. 

(c) A description of the principal 
design criteria and their relationship to 
the performance objectives. 

(d) A description of the design basis 
natural events or phenomena and their 
relationship to the principal design 
criteria. 

(e) A description of codes and 
standards which the applicant has 
applied to the design and which will 
apply to construction of the land 
disposal facilities. 

(f) A description of the construction 
and operation of the land disposal 
facility. The description must include as 
a minimum the methods of construction 
of disposal units; waste emplacement; 
the procedures for and areas of waste 
segregation; types of intruder barriers; 
onsite traffic and drainage systems; 
survey control program; methods and 
areas of waste storage; and methods to 
control surface water and groundwater 
access to the wastes. The description 
must also include a description of the 
methods to be employed in the handling 
and disposal of wastes containing 
chelating agents or other non- 
radiological substances that might affect 
meeting the performance objectives in 
Subpart C of this part. 

(g) A description of the disposal site 
closure plan, including those design 
features which are intended to facilitate 
disposal site closure and to eliminate 
the need for ongoing active 
maintenance. 

(h) An identification of the known 
natural resources at the disposal site, 
the exploitation of which could result in 
inadvertent intrusion into the low-level 
wastes after removal of active 
institutional control. 

(i) A description of the kind, amount, 
classification and specifications of the 
radioactive material proposed to be 
received, possessed, and disposed of at 
the land disposal facility. 

(j) A description of the quality control 
program for the determination of natural 
disposal site characteristics and for 
quality control during the design, 
construction, operation and closure of 
the land disposal facility and the 


receipt, handling, and emplacement of 
waste. Audits and managerial controls 
must be included. 

(k) A description of the radiation 
safety program for control and 
monitoring of radioactive effluents to 
ensure compliance with the performance 
objective in § 61.41 of this part and 
occupational radiation exposure to 
ensure compliance with the 
requirements of Part 20 of this chapter 
and to control contamination of 
personnel, vehicles, equipment, 
buildings, and the disposal site. Both 
routine operations and accidents must 
be addressed. The program description 
must include procedures, 
instrumentation, facilities, and 
equipment. 

(1) A description of the environmental 
monitoring program to provide data to 
evaluate potential health and 
environmental impacts and the plan for 
taking corrective measures if migration 
of radionuclides is indicated. : 

(m) A description of the 
administrative procedures that the 
applicani will apply to control activities 
at the land disposal facility. 


§61.13 Technical analyses. 


The specific technical information 
must also include the following analyses 
needed to demonstrate that the 
performance objectives of Subpart C of 
this part will be met: 

(a) Pathways analyzed in 
demonstrating protection of the general 
population from releases of radioactivity 
must include air, soil, groundwater, 
surface water, plant uptake, and 
exhumation by burrowing animals. The 
analyses must clearly identify and 
differentiate between the roles 
performed by the natural disposal site 
characteristics and design features in 
isolating and segregating the wastes. 
The analyses must clearly demonstrate 
that there is reasonable assurance that 
the exposure to humans from the release 
of radioactivity will not exceed the 
limits set forth in § 61.41. 

(b) Analyses of the protection of 
individuals from inadvertent intrusion 
must include demonstration that there is 
reasonable assurance the waste 
classification and segregation 
requirements will be met and that 
adequate barriers to inadvertent 
intrusion will be provided. 

(c) Analyses of the protection of 
individuals during operations must 
include assessments of expected 
exposures due to routine operations and 
likely accidents during handling, 
storage, and disposal of waste. The 
analyses must provide reasonable 
assurance that exposures will be 
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controlled to meet the requirements of 
Part 20 of this chapter. 

(d) Analyses of the long-term stability 
of the disposal site and the need for 
ongoing active maintenance after 
closure must be based upon analyses of 
active natural processes such as erosion, 
mass wasting, slope failure, settlement 
of wastes and backfill, infiltration 
through covers over disposal areas and 
adjacent soils, and surface drainage of 
the disposal site. The analyses must 
provide reasonable assurance that there 
will not be a need for ongoing active 
maintenance of the disposal site 
following closure. 


§ 61.14 Institutional information. 


The institutional information must 
include: 

(a) A certification by the Federal or 
State government which owns the 
disposal site that the Federal or State 
government is prepared to accept 
transfer of the license when the 
provisions of § 61.30 are met, and will 
assume responsibility for custodial care 
after site closure and postclosure 
observation and maintenance. 

(b) Where the proposed disposal site 
is on land not owned by the Federal or a 
State government, the applicant must 
submit evidence that arrangements have 
been made for assumption of ownership 
in fee by the Federal or a State 
government before the Commission 
issues a license. 


§61.15 Financial information. 


The financial information must be 
sufficient to demonstrate that the 
financial qualifications of the applicant 
are adequate to carry out the activities 
for which the license is sought and meet 
other financial assurance requirements 
as specified in Subpart E of this part. 


§ 61.16 Other information. 

Depending upon the nature of the 
wastes to be disposed of, and the design 
and proposed operation of the land 
disposal facility, additional information 
may be requested by the Commission 
including the following: 

(a) Physical security measures, if 


“appropriate. Any application to receive 


and possess special nuclear material in 
quantities subject to the requirements of 
Part 73 of this chapter shall demonstrate 
how the physical security requirements 
of Part 73 will be met. In determining 
whether receipt and possession will be 
subject to the requirements of Part 73, 
the applicant shall not consider the 
quantity of special nuclear material that 
has been disposed of. 

(b) Safety information concerning 
criticality, if appropriate. 
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(1) Any application to receive and 
possess special nuclear material in 
quantities that would be subject to the 
requirements of § 70.24, ‘Criticality 
accident requirements” of Part 70 of this 
chapter shall demonstrate how the 
requirements of that section will be met, 
unless the applicant requests an 
exemption pursuant to § 70.24(d). In 
determining whether receipt and 
possession would be subject to the 
requirements of § 70.24, the applicant 
shall not consider the quantity of special 
nuclear material that has been disposed 
of. 

(2) Any application to receive and 
possess special nuclear material shall 
describe proposed procedures for 
avoiding accidental criticality, which 
address both storage of special nuclear 
material prior to disposal and waste 
emplacement for disposal. 


§ 61.20 Filing and distribution of 
application. 

(a) An application for a license under 
this part, and any amendments thereto, 
shall be filed with the Director, must be 
signed by the applicant or the 
applicant's authorized representative 
under oath, and must consist of 1 signed 
original and 2 copies. 

(b) Another 85 copies of the 
application and environmental report 
must be retained by the applicant for 
distribution in accordance with written 
instructions from the Director or 
designee. 

(c) Fees. Application, amendment, and 
inspection fees applicable to a license 
covering the receipt and disposal of 
radioactive wastes in a land disposal 
facility are required by Part 170 of this 
chapter. 


§61.21 Elimination of repetition. 


In its application or environmental 
report, the applicant may incorporate by 
reference information contained in 
previous applications, statements, or 
reports filed with the Commission if 
these references are clear and specific. 


§61.22 Updating of application and — 
environmental report. 

(a) The application and environmental 
report must be as complete as possible 
in the light of information that is 
available at the time of submittal. 

(b) The applicant shall supplement its 
application or environmental report in a 
timely manner, as necessary, to permit 
the Commission to review, prior to 
issuance of a license, any changes in the 
activities proposed to be carried out or 
new information regarding the proposed 
activities. 


§ 61.23 Standards for issuance of a 
license. 

A license for the receipt, possession, 
and disposal of waste containing or 
contaminated with source, special 
nuclear, or byproduct material will be 
issued by the Commission upon finding 
that the issuance of the license will not 
be inimical to the common defense and 
security and will not constitute an 
unreasonable risk to the health and 
safety of the public, and: 

(a) The applicant is qualified by 
reason of training and experience to 
carry out the disposal operations 
requested in a manner that protects 
health and minimizes danger to life or 
property. 

(b) The applicant's proposed disposal 
site, disposal design, land disposal 
facility operations (including equipment, 
facilities, and procedures), disposal site 
closure, and postclosure institutional 
control are adequate to protect the 
public health and safety in that they 
provide reasonable assurance that the 
general population will be protected 
from releases of radioactivity as 
specified in the performance objective in 
§ 61.41, Protection of the general 
population from releases of 
radioactivity. 

(c) The applicant's proposed disposal 
site, disposal site design, land disposal 
facility operations (including equipment, 
facilities, and procedures), disposal site 
closure, and postclosure institutional 
control are adequate to protect the 
public health and safety in that they will 
provide reasonable assurance that 
individual inadvertent intruders are 
protected in accordance with the 
performance objective in § 61.42, 
Protection of individuals from 
inadvertent intrusion. 

(d) The applicant's proposed land 
disposal facility operations, including 
equipment, facilities, and procedures, 
are adequate to protect the public health 
and safety in that they will provide 
reasonable assurance that the standards 
for radiation protection set out in Part 20 
of this chapter will be met. 

(e) The applicant's proposed disposal 
site, disposal site design, land disposal 
facility operations, disposal site closure, 
and postclosure institutional control are 
adequate to protect the public health 
and safety in that they will provide 
reasonable assurance that long-term 
stability of the disposed waste and the 
disposal site will be achieved and will 
eliminate to the extent practicable the 
need for ongoing active maintenance of 
the disposal site following closure. 

(f} The applicant's demonstration 
provides reasonable assurance that the 
applicable technical requirements of 
Subpart D of this part will be met. 
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(g) The applicant's proposal for 
institutional control provides reasonable 
assurance that institutional control will 
be provided for the length of time found 
necessary to ensure the findings in 
paragraphs (b)-{e) of this section and 
that the institutional control meets the 
requirements of § 61.59, Institutional 
requirements. 

(h) The information on financial 
assurances meets the requirements of 
Subpart E of this part. 

(i) The applicant's physical security 
information provides reasonable 
assurance that the requirements of Part 
73 of this chapter will be met, insofar as 
they are applicable to special nuclear 
material to be possessed before disposal 
under the license. 

(j) The applicant's criticality safety 
procedures are adequate to protect the 
public health and safety and provide 
reasonable assurance that the 
requirements of § 70.24, Criticality 
accident requirements, of Part 70 of this 
chapter will be met, insofar as they are 
applicable to special nuclear material to 
be possessed before disposal under the 
license. 

(k) Any additional information 
submitted as requested by the 
Commission pursuant to § 61.16, Other 
information, is adequate. 

(i) The requirements of Part 51 of this 
chapter have been met. 


§ 61.24 Conditions of licenses. 


(a) A license issued under this part, or 
any right thereunder, may be 
transferred, assigned, or in any manner 
disposed of, either voluntarily or 
involuntarily, directly or indirectly, 
through transfer of control of the license 
to any person, only if the Commission 
finds, after securing full information, 
that the transfer is in accordance with 
the provisions of the Atomic Energy Act 
and gives its consent in writing in the 
form of a license,amendment. 

(b) The licensee shall submit written 
statements under oath upon request of 
the Commission, at any time before 
termination of the license, to enable the 
Commission to determine whether or 
not the license should be modified, 
suspended, or revoked. 

(c) The license will be transferred to 
the site owner only on the full 
implementation of the final closure plan 
as approved by the Commission, 
including postclosure observation and 
maintenance. 

(d) The licensee shall be subject to the 
provisions of the Atomic Energy Act 
now or hereafter in effect, and to all 
rules, regulations, and orders of the 
Commission. The terms and conditions 
of the license are subject to amendment, 





57470 Federal Register / Vol. 47, No. 248 / Monday, December 27, 1982 / Rules and Regulations 


revision, or modification, by reason of 
amendments to, or by reason of rules, 
regulations, and orders issued in 
accordance with the terms of the Atomic 
Energy Act. 

(e) Any license may be revoked, 
suspended or modified in whole or in 
part for any material false statement in 
the application or any statement of fact 
required under Section 182 of the Act, or 
because of conditions revealed by any 
application or statement of fact or any 
report, record, or inspection or other 
means which would warrant the 
Commission to refuse to grant a license 
to the original application, or for failure 
to operate the facility in accordance 
with the terms of the license, or for any 
violation of, or failure to observe any of 
the terms and conditions of the Act, or 
any rule, regulation, license or order of 
the Commission. 

(f) Each person licensed by the 
Commission pursuant to the regulations 
in this part shall confine possession and 
use of materials to the locations and 
purposes authorized in the license. 

(g) No radioactive waste may be 
disposed of until the Commission has 
inspected the land disposal facility and 
has found it to be in conformance with 
the description, design, and construction 
described in the application for a 
license. 

(h) The Commission may incorporate 
in any license at the time of issuance, or 
thereafter, by appropriate rule, 
regulation or order, additional 
requirements and conditions with 
respect to the licensee's receipt, 
possession, and disposal of source, 
special nuclear or byproduct material as 
it deems appropriate or necessary in 
order to: 

(1) Promote the common defense and 
security; 

(2) Protect health or to minimize 
danger to life or property; 

(3) Require reports and the keeping of 
records, and to provide for inspections 
of activities under the license that may 
be necessary or appropriate to 
effectuate the purposes of the Act and 
regulations thereunder. 

(i) Any licensee who receives and 
possesses special nuclear material 
under this part in quantities that would 
be subject to the requirements of § 70.24 
of Part 70 of this chapter shall comply 
with the requirements of that section. 
The licensee shall not consider the 
quantity of special nuclear material that 
has been disposed of. 

(j) The authority to dispose of wastes 
expires on the date stated in the license 
except as provided in § 61.27(a) of this 
part. 


§ 61.25 Changes. 

(a) Except as provided for in specific 
license conditions, the licensee shall not 
make changes in the land disposal 
facility or procedures described in the 
license application. The license will 
include conditions restricting 
subsequent changes to the facility and 
the procedures authorized which are 
important to public health and safety. 
These license restrictions will fall into 
three categories of descending 
importance to public health and safety 
as follows: (1) those features and 
precedures which may not be changed 
without (i) 60 days prior notice to the 
Commission, (ii) 30 days notice of 


opportunity for a prior hearing, and (iii) 


prior Commission approval; (2) those 
features and procedures which may not 
be changed without (i) 60 days prior 
notice to the Commisson, and (ii) prior 
Commission approval; and (3) those 
features and procedures which may not 
be changed without 60 days prior notice 
to the Commission. Features and 
procedures falling in paragraph (a)(3) of 
this section may not be changed without 
prior Commission approval if the 
Commission, after having received the 
required notice, so orders. 

(b) Amendments authorizing site 
closure, license transfer, or license 
termination shall be included in 
paragraph (a)(1) of this section. 

(c) The Commission shall provide a 
copy of the notice for opportunity for 
hearings provided in paragraph (a)(1) of 
this section to State and local officials 
or tribal governing bodies specified in 
§ 2.104(e) of Part 2 of this chapter. 


§ 61.26 Amendment of license. 

(a) An application for amendment of a 
license must be filed in accordance with 
§ 61.20 and shall fully describe the 
changes desired. 

(b) In determining whether an 
amendment to a license will be 
approved, the Commission will apply 
the criteria set forth in § 61.23. 


§ 61.27 Application for renewal or closure. 

(a) Any expiration date on a license 
applies only to the above ground 
activities and to the authority to dispose 
of waste. Failure to renew the license 
shall not relieve the licensee of 
responsibility for carrying out site 
closure, postclosure observation and 
transfer of the license to the site owner. 
An application for renewal or an 
application for closure under § 61.28 
must be filed at least 30 days prior to 
license expiration. 

(b) Applications for renewal of a 
license must be filed in accordance with 
§ § 61.10 through 61.16 and § 61.20. 
Applications for closure must be filed in 


accordance with §§ 61.20 and 61.28. 
Information contained in previous - 
applications, statements or reports filed 
with the Commission under the license 
may be incorporated by reference if the 
references are clear and specific. 

(c) In any case in which a licensee has 
timely filed an application for renewal 
of a license, the license for continued 
receipt and disposal of licensed 
materials does not expire until the 
Commission has taken final action on 
the application for renewal. 

(d) In determining whether a license 
will be renewed, the Commission will 
apply the criteria set forth in § 61.23. 


§ 61.28 Contents of application for 
closure. 

(a) Prior to final closure of the 
disposal site, or as otherwise directed 
by the Commission, the applicant shall 
submit an application to amend the 
license for closure. This closure 
application must include a final revision 
and specific details of the disposal site 
closure plan included as part of the 
license application submitted under 
§ 61.12(g) that includes each of the 
following: 

(1) Any additional geologic, 
hydrologic, or other disposal site data 
pertinent to the long-term containment 
of emplaced radioactive wastes 
obtained during the operational period. 

(2) The results of tests; experiments, 
or other analyses relating to backfill of 
excavated areas, closure and sealing, 
waste migration and interaction with 
emplacement media, or any other tests, 
experiments, or analysis pertinent to the 
long-term containment of emplaced 
waste within the disposal site. 

(3) Any proposed revision of plans for: 

(i) Decontamination and/or 
dismantlement of surface facilities; 

(ii) Backfilling of excavated areas; or 

(iii) Stabilization of the disposal site 
for post-closure care. 

(4) Any significant new information 
regarding the environmental impact of 
closure activities and long-term 
performance of the disposal site. 

(b) Upon review and consideration of 
an application to amend the license for 
closure submitted in accordance with 
paragraph (a) of this section, the * 
Commission shall issue an amendment 
authorizing closure if there is reasonable 
assurance that the long-term 
performance objectives of Subpart C of 
this part will be met. 


§61.29 Post-closure observation and 
maintenance. 

Following completion of closure 
authorized in § 61.28, the licensee shall 
observe, monitor, and carry out 
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necessary maintenance and repairs at 
the disposal site until the license is 
transferred by the Commission in 
accordance with § 61.30. Responsibility 
for the disposal site must be maintained 
by the licensee for 5 years. A shorter or 
longer time period for post-closure 
observation and maintenance may be 
established and approved as part of the 
site closure plan, based on site-specific 
conditions. 


§61.30 Transfer of license. 


(a) Following closure and the period 
of post-closure observation and 
maintenance, the licensee may apply for 
an amendment to transfer the license to 
the disposal site owner. The license 
shall be transferred when the 
Commission finds: 

(1) That the closure of the disposal 
site has been made in conformance with 
the licensee's disposal site closure plan, 
as amended and approved as part of the 
license; 

(2) That reasonable assurance has 
been provided by the licensee that the 
performance objectives of Subpart C of 
this part are met; 

(3) That any funds and necessary 
records for care will be transferred to 
the disposal site owner; 

(4) That the post-closure monitoring 
program is operational for 
implementation by the disposal site 
owner; and 

(5) That the Federal or State 
government agency which will assume 
responsibility for institutional control of 
the disposal site is prepared to assume 
responsibility and ensure that the 
institutional requirements found 
necessary under §.61.23(g) will be met. 

(b) [Reserved] 


§ 61.31 Termination of license. 


(a) Following any period of 
institutional contro! needed to meet the 
requirements found necessary under 
§ 61.23, the licensee may apply for an 
amendment to terminate the license. 

(b) This application must be filed, and 
will be reviewed, in accordance with the 
provision of § 61.20 and of this section. 

(c) A license is terminated only when 
the Commission finds: 

(1) That the institutional control 
requirements found necessary under 
§ 61.23(g) have been met; and 

(2) That any additional requirements 
resulting from new information 
developed during the institutional 
control period have been met, and‘that 
permanent monuments or markers 
warning against intrusion have been 
installed. 


Subpart C—Performance Objectives 


§61.40 General requirement. 


Land disposal facilities must be sited, 
designed, operated, closed, and 
controlled after closure so that 
reasonable assurance exists that 
exposures to humans are within the 
limits established in the performance 
objectives in § § 61.41 through 61.44. 


§61.41 Protection of the general 
population from releases of radioactivity. 


Concentrations of radioactive 
material which may be released to the 
general environment in ground water, 
surface water, air, soil, plants, or 
animals must not result in an annual 
dose exceeding an equivalent of 25 
millirems to the whole body, 75 
millirems to the thyroid, and 25 
millirems to any other organ of any 
member of the public. Reasonable effort 
should be made to maintain releases of 
radioactivity in effluents to the general 
environment as low as is reasonably 
achievable. 


§61.42 Protection of individuals from 
inadvertent intrusion. 


Design, operation, and closure of the 
land disposal facility must ensure 
protection of any individual 
inadvertently intruding into the disposal 
site and occupying the site or contacting 
the waste at any time after active 
institutional controls over the disposal 
site are removed. 


§ 61.43 Protection of individuals during 
operations. 


Operations at the land disposal 
facility must be conducted in 
compliance with the standards for 
radiation protection set out in Part 20 of 
this chapter, except for releases of 
radioactivity in effluents from the land 
disposal facility, which shall be 
governed by § 61.41 of this part. Every 
reasonable effort shall be made to 
maintain radiation exposures as low as 
is reasonably achievable. 


§ 61.44 Stability of the disposal site after 
closure. 


The disposal facility must be sited, 
designed, used, operated, and closed to 
achieve long-term stability of the 
disposal site and to eliminate to the 
extent practicable the need for ongoing 
active maintenance of the disposal site 
following closure so that only 
surveillance, monitoring, or minor ~ 
custodial care are required. 
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Subpart D—Technical Requirements 
for Land Disposal Facilities 


§61.50 Disposal site suitability 
requirements for land disposal. 

(a) Disposal site suitability for near- 
surface disposal. 

(1) The purpose of this section is to 
specify the minimum characteristics a 
disposal site must have to be acceptable 
for use as a near-surface disposal 
facility. The primary emphasis in 
disposal site suitability is given to 
isolation of wastes, a matter having 
long-term impacts, and to disposal site 
features that ensure that the long-term 
performance objectives of Subpart C of 
this part are met, as opposed to short- 
term convenience or benefits. 

(2) The disposal site shall be capable 
of being characterized, modeled, 
analyzed and monitored. 

(3) Within the region or state where 
the facility is to be located, a disposal 
site should be selected so that projected 
population growth and future 
developments are not likely to affect the 
ability of the disposal facility to meet 
the performance objectives of Subpart C 
of this part. 

(4) Areas must be avoided having 
known natural resources which, if 
exploited, would result in failure to meet 
the performance objectives of Subpart C 
of this part. 

(5) The disposal site must be generally 
well drained and free of areas of 
flooding or frequent ponding. Waste 
disposal shall not take place in a 100- 
year flood plain, coastal high-hazard 
area or wetland, as defined in Executive 
Order 11988, “Floodplain Management 
Guidelines.” 

(6) Upstream drainage areas must be 
minimized to decrease the amount of 
runoff which could erode or inundate 
waste disposal units. 

(7) The disposal site must provide 
sufficient depth to the water table that 
ground water intrusion, perennial or 
otherwise, into the waste will not occur. 
The Commission will consider an 
exception to this requirement to allow 
disposal below the water table if it can 
be conclusively shown that disposal site 
characteristics will result in molecular 
diffusion being the predominant means 
of radionuclide movement and the rate 
of movement will result in the 
performance objectives of Subpart C of 
this part being met. In no case will 
waste disposal be permitted in the zone 
of fluctuation of the water table. 

(8) The hydrogeologic unit used for 
disposal shall not discharge ground 
water to the surface within the disposal 
site. 
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(S) Areas must be avoided where 
tectonic processes such as faulting, 
folding, seismic activity, or vulcanism 
may occur with such frequency and 
extent to significantly affect the ability 
of the disposal site to meet the 
performance objectives of Subpart C of 
this part, or may preclude defensible 
modeling and prediction of long-term 
impacts. 

(10) Areas must be avoided where 
surface geologic processes such as mass 
wasting, erosion, slumping, landsliding, 
or weathering occur with such frequency 
and extent to significantly affect the 
ability of the disposal site to meet the 
performance objectives of Subpart C of 
this part, or may preclude defensible 
modeling and prediction of long-term 
impacts. 

(11) The disposal site must not be 
located where nearby facilities or 
activities could adversely impact the 
ability of the site to meet the 
performance objectives of Subpart C of 
this part or significantly mask the 
environmental monitoring program. 

(b) Disposal site suitability 
requirements for land disposal other 
than near-surface (reserved). 


, 


§ 61.51 Disposal site design for land 
disposal. 

(a) Disposal site design for near- 
surface disposal. 

(1) Site design features must be 
directed toward long-term isolation and 
avoidance of the need for continuing 
active maintenance after site closure. 

(2) The disposal site design and 
operation must be compatible with the 
disposal site closure and stabilization 
plan and lead to disposal site closure 
that provides reasonable assurance that 
the performance objectives of Subpart C 
of this part will be met. 

(3) The disposal site must be designed 
to complement and improve, where 
appropriate, the ability of the disposal 
site’s natural characteristics to assure 
that the performance objectives of 
Subpart C of this part will be met. 

(4) Covers must be designed to 
minimize to the extent practicable water 
infiltration, to direct percolating or 
surface water away from the disposed 
waste, and to resist degradation by 
surface geologic processes and biotic 
activity. 

(5) Surface features must direct 
surface water drainage away from 
disposal units at velocities and 
gradients which will not result in 
erosion that will require ongoing active 
maintenance in the future. 

(6) The disposal site must be designed 
to minimize to the extent practicable the 
contact of water with waste during 
storage, the contact of standing water 


with waste during disposal, and the 
contact of percolating or standing water 
with wastes after disposal. 

(b) Disposal site design for other than 
near-surface disposal (reserved). 


§61.52 Land disposal facility operation 
and disposal site closure. 

(a) Near-surface disposal facility 
operation and disposal site closure. 

(1) Wastes designated as Class A 
pursuant to § 61.55, must be segregated 
from other wastes by placing in disposal 
units which are sufficiently separated 
from disposal units for the other waste 
classes so that any interaction between 
Class A wastes and other wastes will 
not result in the failure to meet the 
performance objectives in Subpart C of 
this Part. This segregation is not 
necessary for Class A wastes if they 
meet the stability requirements in 
§ 61.56(b) of this part. 

(2) Wastes designated as Class C 
pursuant to § 61.55, must be disposed of 
so that the top of the waste is a 
minimum of 5 meters below the top 
surface of the cover or must be disposed 
of with intruder barriers that are 
designed to protect against an 
inadvertent intrusion for a least 500 
years. 

(3) All wastes shall be disposed of in 
accordance with the requirements of 
paragraphs (a)(4) through (11) of this 
section. 

(4) Wastes must be emplaced in a 
manner that maintains the package 
integrity during emplacement, minimizes 
the void spaces between packages, and 
permits the void spaces to be filled. 

(5) Void spaces between waste 
packages must be filled with earth or 
other material to reduce future 
subsidence within the fill. 

(6) Waste must be placed and covered 
in a manner that limits the radiation 
dose rate at the surface of the cover to 
levels that at a minimum will permit the 
licensee to comply with all provisions of 
§ 20.105 of this chapter at the time the 
license is transferred pursuant to § 61.30 
of this part. 

(7) The boundaries and locations of 
each disposal unit (e.g., trenches) must 
be accurately located and mapped by 
means of a land survey. Near-surface 
disposal units must be marked in such a 
way that the boundaries of each unit 
can be easily defined. Three permanent 
survey marker control points, referenced 
to United States Geological Survey 
(USGS) or National Geodetic Survey 
(NGS) survey control stations, must be 
established n the site to facilitate 
surveys. The USGS or NGS control 
stations must provide horizontal and 
vertical controls as checked against 
USGSD or NGS record files. 
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(8) A buffer zone of land must be 
maintained between any buried waste 
and the disposal site boundary and 
beneath the disposed waste. The buffer 
zone shall be of adequate dimensions to 
carry out environmental monitoring 
activities specified in § 61.53(d) of this 
part and take mitigative measures if 
needed. 

(9) Closure and stabilization measures 
as set forth in the approved site closure 
plan must be carried out as each 
disposal unit (e.g., each trench) is filled 
and covered. 

(10) Active waste disposal operations 
must not have an adverse effect on 
completed closure and stabilization 
measures. 

(11) Only wastes containing or 
contaminated with radioactive materials 
shall be disposed of at the disposal site. 

(b) Facility operation and disposal site 
closure for land disposal facilities other 
than near-surface (reserved). 


§ 61.53 Environmental monitoring. 


(a) At the time a license application is 
submitted, the applicant shall have 
conducted a preoperational monitoring 
program to provide basic environmental 
data on the disposal site characteristics. 
The applicant shall obtain information 
about the ecology, meteorology, climate, 
hydrology, geology, geochemistry, and 
seismology of the disposal site. For 
those characteristics that are subject to 
seasonal variation, data must cover at 
least a twelve month period. 

(b) The licensee must have plans for 
taking corrective measures if migration 
of radionuclides would indicate that the 
performance objectives of Subpart C 
may not be met. 

(c) During the land disposal facility 
site construction and operation, the 
licensee shall maintain a monitoring 
program. Measurements and 
observations must be made and 
recorded to provide data to evaluate the 
potential health and environmental 
impacts during both the construction 
and the operation of the facility and to 
enable the evaluation of long-term 
effects and the need for mitigative 
measures. The monitoring system must 
be capable of providing early warning of 
releases of radionuclides from the 
disposal site before they leave the site 
boundary. 

(d) After the disposal site is closed, 
the licensee responsible for post- 
operational surveillance of the disposal 
site shall maintain a monitoring system 
based on the operating history and the 
closure and stabilization of the disposal 
site. The monitoring system must be 
capable of providing early warning of 
releases of radionuclides from the 
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disposal site before they leave the site 
boundary. 


§61.54 Alternative requirements for 
design and operations. 

The Commission may, upon request or 
on its own initiative, authorize 
provisions other than those set forth in 
§ § 61.51 through 61.53 for the 
segregation and disposal of waste and 
for the design and operation of a land 
disposal facility on a specific basis, if it 
finds reasonable assurance of 
compliance with the performance 
objectives of Subpart C of this part. 


§61.55 Waste classification. 


(a) Classification of waste for near 
surface disposal. 

(1) Considerations. Determination of 
the classification of radioactive waste 
involves two considerations. First, 
consideration must be given to the 
concentration of long-lived 
radionuclides (and their shorter-lived 
precursors) whose potential hazard will 
persist long after such precautions as 
institutional controls, improved waste 
form, and deeper disposal have ceased 
to be effective. These precautions delay 
the time when long-lived radionuclides 
could cause exposures. In addition, the 
magnitude of the potential dose is 
limited by the concentration and 
availability of the radionuclide at the 
time of exposure. Second, consideration 
must be given to the concentration of 
shorter-lived radionuclides for which 
requirements on institutional controls, 
waste form, and disposal methods are 
effective. 

(2) Classes of waste. (i) Class A waste 
is waste that is usually segregated from 
other waste classes at the disposal site. 
The physical form and characteristics of 
Class A waste must meet the minimum 
requirements set forth in § 61.56(a). If 
Class A waste also meets the stability 
requirements set forth in § 61.56(b), it is 
not necessary to segregate the waste for 
disposal. 

(ii) Class B waste is waste that must 
meet more rigorous requirements on 
waste form to ensure stability after 
disposal. The physical form and 
characteristics of Class B waste must 
meet both the minimum and stability 
requirements set forth in § 61.56. 

(iii) Class C waste is waste that not 
only must meet more rigorous 
requirements on waste form to ensure 
stability but also requires additional 
measures at the disposal facility to 
protect against inadvertent intrusion. 
The physical form and characteristics of 
Class C waste must meet both the 
minimum and stability requirements set 
forth in § 61.56. 


(iv) Waste that is not generally 
acceptable for near-surface disposal is 
waste for which waste form and 
disposal methods-must be different, and 
in general more stringent, than those 
specified for Class C waste. In the 
absence of specific requirements in this 
part, proposals for disposal of this waste 
may be submitted to the Commission for 
approval, pursuant to § 61.58 of this 
part. 

(3) Classification determined by long- 
lived radionuclides. If radioactive waste 
contains only radionuclides listed in 
Table 1, classification shall be 
determined as follows: 

(i) If the concentration does not 
exceed 0.1 times the value in Table 1, 
the waste is Class A. 

(ii) If the concentration exceeds 0.1 
times the value in Table 1 but does not 
exceed the value in Table 1, the waste is 
Class C. 

(iii) If the concentration exceeds the 
value in Table 1, the waste is not 
generally acceptable for near-surface 
disposal. 

(iv) For wastes containing mixtures of 
radionuclides listed in Table 1, the total 
concentration shall be determined by 
the sum of fractions rule described in 
paragraph (a)(7) of this section. 


TABLE 1 


| Concen- 
tration 
curies per 


Radionuclide 





eR iis csrcsastesccntom ine 

C-14 in activated metal d 
Ni-~59 in activated metal .............c.cecs 
Nb-94 in activated Metal ............ccseeene 


Alpha emitting transuranic nuclides with half-life 
greater than five years.... oie 





‘Units are nanocuries per gram. 


(4) Classification determined by short- 
lived radionuclides. If radioactive waste 
does not contain any of the 
radionuclides listed in Table 1, 
classification shall be determined based 
on the concentrations shown in Table 2. 
However, as specified in paragraph 
(a)(6) of this section, if radioactive 
waste does not contain any nuclides 
listed in either Table 1 or 2, it is Class A. 

(i) If the concentration does not 
exceed the value in Column 1, the waste 
is Class A. 

(ii) If the concentration exceeds the 
value in Column 1, but does not exceed 
the value in Column 2, the waste is 
Class B. 

(iii) If the concentration exceeds the 
value in Column 2, but does not exceed 
the value in Column 3, the waste is 
Class C. 
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(iv) If the concentration exceeds the 
value in Column 3, the waste is not 
generally acceptable for near-surface 
disposal. 

(v) For wastes containing mixtures of 
the nuclides listed in Table 2, the total 
concentration shall be determined by 
the sum of fractions rule described in 
paragraph (a)(7) of this section. 


TABLE 2 


| Concentration, curies 
per cubic meter 
Kceeidge ada 
| Col. | Col 
1 
Col | 2 3 


pA pee perenne 


Radionuclide 


700 «=| «(49 a) 

40 () Le) 

700 ) f 

35 | 70; 700 

Ni-63 in activated Metal ...........00-.0--| 95 | 700 | 7000 

SUD cniusiciehiahtnienstesticeunaaaaa ont 0.04 | 150 | 7000 

ROW scticsdinatsttiasiaicssenssettatietiasaied ; | 1 | 44) 4600 

‘There are no limits established for these radionuclides in 

Class B or C wastes. Practical considerations such as the 

effects of external radiation and internal heat generation on 

transportation, handing, and disposal will limit the concentra- 

tions for these wastes. These wastes shall be Class B 

unless the concentrations of other nuclides in Tabie 2 

determine the waste to the Class C independent of these 
nuclides. 


(5) Classification determined by both 
long- and short-lived radionuclides. If 
radioactive waste contains a mixture of 
radionuclides, some of which are listed 
in Table 1, and some of which are listed 
in Table 2, classification shall be 
determined as follows: 

(i) If the concentration of a nuclide 
listed in Table 1 does not exceed 0.1 
times the value listed in Table 1, the 
class shall be that determined by the 
concentration of nuclides listed in Table 
ee 

(ii) If the concentration of a nuclide 
listed in Table 1 exceeds 0.1 times the 
value listed in Table 1 but does not 
exceed the value in Table 1, the waste 
shall be Class C, provided the 
concentration of nuclides listed in Table 
2 does not exceed the value shown in 
Column 3 of Table 2. 

(6) Classification of wastes with 
radionuclides other than those listed in 
Tables 1 and 2. If radioactive waste 
does not contain any nuclides listed in 
either Table 1 or 2, it is Class A. 

(7) The sum of the fractions rule for 
mixtures of radionuclides. For 
determining classification for waste that 
contains a mixture of radionuclides, it is 
necessary to determine the sum of 
fractions by dividing each nuclide’s 
concentration by the appropriate limit 
and adding the resulting values. The 
appropriate limits must all be taken 
from the same column of the same table. 
The sum of the fractions for the column 
must be less than 1.0 if the waste class 
is to be determined by that column. 
Example: A waste contains Sr-90 in a 
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concentration of 50 Ci/m* and Cs-137 in 
a concentration of 22 Ci/m* Since the 
concentrations both exceed the values 
in Column 1, Table 2, they must be 
compared to Column 2 values. For Sr-90 
fraction 50/150=0.33; for Cs-137 
fraction, 22/44=0.5; the sum of the 
fractions =0.83. Since the sum is less 
than 1.0, the waste is Class B. 

(8) Determination of concentrations in 
wastes. The concentration of a 
radionuclide may be determined by 
indirect methods such as use of scaling 
factors which relate the inferred 
concentration of one radionuclide to 
another that is measured, or 
radionuclide material accountability, if 
there is reasonable assurance that the 
indirect methods can be correlated with 
actual measurements. The concentration 
of a radionuclide may be averaged over 
the volume of the waste, or weight of the 
waste if the units are expressed as 
nanocuries per gram. 


§61.56 Waste characteristics. 

(a) The following requirements are 
minimum requirements for all classes of 
waste and are intended to facilitate 
handling at the disposal site and provide 
protection of health and safety of 
personne! at the disposal site. 

(1) Waste must not be packaged for 
disposal in cardboard or fiberboard 
boxes. 

(2) Liquid waste must be solidified or 
packaged in sufficient absorbent 
material to absorb twice the volume of 
the liquid. 

(3) Solid waste containing liquid shall 
contain as little free standing and 
noncorrosive liquid as is reasonably 
achievable, but in no case shall the 
liquid exceed 1% of the volume. 

(4) Waste must not be readily capable 
of detonation or of explosive 
decomposition or reaction at norma) 
pressures and temperatures, or of 
explosive reaction with water. 

(5) Waste must not contain, or be 
capable of generating, quantities of toxic 
gases, vapors, or fumes harmful to 
persons transporting, handling, or 
disposing of the waste. This does not 
apply to radioactive gaseous waste 
packaged in accordance with paragraph 
(a)(7) of this section. 

(6) Waste must not be pyrophoric. 
Pyrophoric materials contained in waste 
shall be treated, prepared, and packaged 
to be nonflammable. 

(7) Waste in a gaseous form must be 
packaged at a pressure that does not 
exceed 1.5 atmospheres at 20°C. Total 
activity must not exceed 100 curies per 
container. 

(8) Waste containing hazardous, 
biological, pathogenic, or infectious 
material must be treated to reduce to the 


mazimum extent practicable the 
_potential hazard from the non- 
radiological materials. 

(b) The requirements in this section 
are intended to provide stability of the 
waste. Stability is intended to ensure 
that the waste does not structurally 
degrade and affect overall stability of 
the site through slumping, collapse, or 
other failure of the disposal unit and 
thereby lead to water infiltration. 
Stability is also a factor in limiting 
exposure to an inadvertent intruder, 
since it provides a recognizable and 
nondispersible waste. 

(1) Waste must have structural 
stability. A structurally stable waste 
form will generally maintain its physical 
dimensions and its form, under the 
expected disposal conditions such as 
weight of overburden and compaction 
equipment, the presence of moisture, 
and microbial activity, and internal 
factors such as radiation effects and 
chemical changes. Structural stability 
can be provided by the waste form 
itself, processing the waste to a stable 
form, or placing the waste in a disposal 
container or structure that provides 
stability after disposal. 

(2) Notwithstanding the provisions in 
§ § 61.56(a) (2) and (3), liquid wastes, or 
wastes containing liquid, must be 
converted into a form that contains as 
little free standing and noncorrosive 
liquid as is reasonably achievable, but 
in no case shall the liquid exceed 1% of 
the volume of the waste when the waste 
is in a disposal container designed to 
ensure stability, or 0.5% of the volume of 
the waste for waste processed to a 
stable form. 

(3) Void spaces within the waste and 
between the waste and its package must 
be reduced to the extent practicable. 


§ 61.57 Labeling. 

Each package of waste must be 
clearly labeled to identify whether it is 
Class A waste, Class B waste, or class C 
waste in accordance with § 61.55. 


§ 61.58 Alternative requirements for waste 
classification and characteristics. 

The Commission may, upon request or 
on its own initiative, authorize other 
provisions for the classification and 
characteristics of waste on a specific 
basis, if, after evaluation, of the specific 
characteristics of the waste, disposal 
site, and method of disposal, it finds 
reasonable assurance of compliance 
with the performance objectives in 
Subpart C of this part. 

§ 61.59 Institutional requirements. 

(a) Land ownership. Disposal of 


radioactive waste received from other 
persons may be permitted only on land 
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owned in fee by the Federal or a State 
government. 

(b) Institutional control. The land 
owner or custodial agency shall carry 
out an institutional control program to 
physically control access to the disposal 
site following transfer of control of the 
disposal site from the disposal site 
operator. The institutional control 
program must also include, but not be 
limited to, carrying out an 
environmental monitoring program at 
the disposal site, periodic surveillance, 
minor custodial care, and other 
requirements as determined by the 
Commission; and administration of 
funds to cover the costs for these 
activities. The period of institutional 
controls will be determined by the 
Commission, but institutional controls 
may not be relied upon for more than 
100 years following transfer of control of 
the disposal site to the owner. 


Subpart E—Financial Assurances 


§ 61.61 Applicant qualifications and 
assurances. 

Each applicant shall show that it 
either possesses the necessary funds or 
has reasonable assurance of obtaining 
the necessary funds, or by a 
combination of the two, to cover the 
estimated costs of conducting all 
licensed activities over the planned 
operating life of the project, including 
costs of construction and disposal. 


§ 61.62 Funding for disposal site closure 
and stabilization. 

(a) The applicant shall provide 
assurance that sufficient funds will be 
available to carry out disposal site 
closure and stabilization, including: (1) 
Decontamination or dismantlement of 
land disposal facility structures; and (2) 
closure and stabilization of the disposal 
site so that following transfer of the 
disposal site to the site owner, the need 
for ongoing active maintenance is 
eliminated to the extent practicable and 
only minor custodial care, surveillance, 
and monitoring are required. These 
assurances shall be based on 
Commission-approved cost estimates 
reflecting the Commission-approved 
plan for disposal site closure and 
stabilization. The applicant's cost 
estimates must take into account total 
capital costs that would be incurred if 
an independent contractor were hired to 
perform the closure and stabilization 
work. 

(b) In order to avoid unnecessary 
duplication and expense, the 
Commission will accept financial 
sureties that have been consolidated 
with earmarked financial or surety 
arrangements established to meet 
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requirements of other Federal or State 
agencies and/or local governing bodies 
for such decontamination, closure and 
stabilization. The Commission will 
accept this arrangement only if they are 
considered adequate to satisfy these 
requirements. and that the portion of the 
surety which covers the closure of the 
disposal site is clearly identified and 
committed for use in accomplishing 
these activities. 

(c) The licensee's surety mechanism 
will be annually reviewed by the 
Commission to assure that sufficient 
funds are available for completion of the 
closure plan, assuming that the work 
has to be performed by an independent 
contractor. 

(d) The amount of surety liability 
should change in accordance with the 
predicted cost of future closure and 
stabilization. Factors affecting closure 
and stabilization cost estimates include: 
inflation; increases in the amount of 
disturbed land; changes in engineering 
plans; closure and stabilization that has 
already been accomplished and any 
other conditions affecting costs. This 
will yield a surety that is at least 
sufficient at all times to cover the costs 
of closure of the disposal units that are 
expected to be used before the next 
license renewal. 

(e) The term of the surety mechanism 
must be open ended unless it can be 
demonstrated that another arrangement 
would provide an equivalent level of 
assurance. This assurance could be 
provided with a surety mechanism 
which is written for a specified period of 
time (e.g., five years) yet which must be 
automatically renewed unless the party 
who issues the surety notifies the 
Commission and the beneficiary (the 
site owner) and the principal (the 
licensee) not less than 90 days prior to 
the renewal date of its intention not to 
renew. In such a situation the licensee 
must submit a replacement surety within 
30 days after notification of 
cancellation. If the licensee fails to 
provide a replacement surety acceptable 
to the Commission, the site owner may 
collect on the original surety. 

(f) Proof of forfeiture must not be 
necessary to collect the surety so that in 
the event that the licensee could not 
provide an acceptable replacement 
surety within the required time, the 
surety shall be automatically collected 
prior to its expiration. The conditions 
described above would have to be 
clearly stated on any surety instrument 
which is not open-ended, and must be 
agreed to by all parties. Liability under 
the surety mechanism must remain in 
effect until the closure and stabilization 
program has been completed and 
approved by the Commission and the 


license has been transferred to the site 
owner. 

(g) Financial surety arrangements 
generally acceptable to the Commission 
include: surety bonds, cash deposits, 
certificates of deposits, deposits of 
government securities, escrow accounts, 
irrevocable letters or lines of credit, 
trust funds, and combinations of the 
above or such other types of 
arrangements as may be approved by 
the Commission. However, self- 
insurance, or any arrangement which 
essentially constitutes pledging the 
assets of the licensee, will not satisfy 
the surety requirement for private sector 
applicants since this provides no 
additional assurance other than that 
which already exists through license 
requirements. 


§ 61.63 Financial assurances for 
institutional controls. 

(a) Prior to the issuance of the license, 
the applicant shall provide for 
Commission review and approval a 
copy of a binding arrangement, such as 
a lease, between the applicant and the 
disposal site owner that ensures that 
sufficient funds will be available to 
cover the costs of monitoring and any 
required maintenance during the 
institutional control period. The binding 
arrangement will be reviewed 
periodically by the Commission to 
ensure that changes in inflation, 
technology and disposal facility 
operations are reflected in the 
arrangements. 

(b) Subsequent changes to the binding 
arrangement specified in paragraph (a) 
of this section relevant to institutional 
control shall be submitted to the 
Commission for approval. 


Subpart F—Participation by State 
Governments and Indian Tribes 


§61.70 Scope. 

This subpart describes mechanisms 
through which the Commission will 
implement a formal request from a State 
or tribal government to participate in the 
review of a license application for a 
land disposal facility. Nothing in this 
subpart may be construed to bar the 
State or tribal governing body from 
participating in subsequent Commission 
proceedings concerning the license 
application as provided under Federal 
law and regulations. 


§ 61.71 State and Tribal government 
consultation. 

Upon request of a State or tribal 
governing body, the Director shall make 
available Commission staff to discuss 
with representatives of the State or 
tribal governing body information 
submitted by the applicant, applicable 
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Commission regulations, licensing 
procedures, potential schedules, and the 
type and scope of State activities in the 
license review permitted by law. In 
addition, staff shall be made available 
to consult and cooperate with the State 
or tribal governing body in developing 
proposals for participation in the license 
review. 


§ 61.72 Filing of proposals for State and 
Tribal participation. 

(a) A State or tribal governing body 
whose interest is affected by a near- 
surface disposal facility at the proposed 
site may submit to the Director a 
proposal for participation in the review 
of a license application. Proposals must 
be submitted within the following time 
periods: 

(1) For the State in which the disposal 
facility will be located, or any State that 
is member of an interstate compact that 
includes the State in which the disposal 
facility is located, no later than 45 days 
following publication in the Federal 
Register of the notice of tendering of an 
application submitted under § 61.20. 

(2) For any other State, or for a tribal 
governing body, no later than 120 days 
following publication in the Federal 
Register of the notice of tendering of an 
application submitted under § 61.20. 

(b) Proposals for participation in the 
licensing process must be made in 
writing and must be signed by the 
Governor of the State or the official 
otherwise provided for by State or tribal 
law. 

(c) At a minimum, proposals must 
contain each of the following items of 
information: 

(1) A general description of how the 
State or tribe wishes to participate in 
the licensing process specifically 
identifying those issues it wishes to 
review. 

(2) A description of material and 
information which the State or tribe 
plans to submit to the Commission for 
consideration in the licensing process. A 
tentative schedule referencing steps in 
the review and calendar dates for 
planned submittals should be included. 

(3) A description of any work that the 
State or tribe proposes to perform for 
the Commission in support of the 
licensing process. 

(4) A description of State or tribal 
plans to facilitate local government and 
citizen participation. 

(5) A preliminary estimate of the types 
and extent of impacts which the State 
expects, should a disposal facility be 
located as proposed. 

(6) If desired, any requests for 
educational or information services 
(seminars, public meetings) or other 
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actions from the Commission such as 
establishment of additional Public 
Document Rooms or exchange of State 
personnel under the Intergovernmental 
Personnel Act. 


§ 61.73 Commission approval of 
proposais. 

(a) Upon receipt of a proposal 
submitted in accordance with § 61.72, 
the Director shall arrange for a meeting 
between the representatives of the State 
or tribal governing body and the 
Commission staff to discuss the 
proposal and to ensure full and effective 
participation by the State or tribe in the 
Commission’s license review. 

(b) If requested by a State or tribal 
governing body, the Director may 
approve all or any part of a proposal if 
the Director determines that: 

(1) The proposed activities are within 
the scope of Commission statutory 
responsibility and the type and 
magnitude of impacts which the State or 
tribe may bear are sufficient to justify 
their participation; and 

(2) The proposed activities will 
contribute productively to the licensing 
review. 

(c) The decision of the Director will be 
transmitted in writing to the governor or 
the designated official of the tribal 
governing body. 

(d) Participation by a State or Indian 
tribe shall not affect their rights to 
participate in an adjudicatory hearing as 
provided by Part 2 of this chapter. 


Subpart G—Records, Reports, Tests, 
and Inspections 


§ 61.80 Maintenance of records, reports, 
and transfers. 

(a) Each licensee shall maintain any 
records and make any reports in 
connection with the licensed activities 
as may be required by the conditions of 
the license or by the rules, regulations, 
and orders of the Commission. 

(b) Records which are required by the 
regulations in this part or by license 
conditions must be maintained for a 
period specified by the appropriate 
regulations in this chapter or by license 
condition. If a retention period is not 
otherwise specified, these records must 
be maintained and transferred to the 
officials specified in paragraph (e) of 
this section as a condition of license 
termination unless the Commission 
otherwise authorizes their disposition. 

(c) Records which must be maintained 
pursuant to this part may be the original 
or a reproduced copy or microfilm if this 
reproduced copy or microfilm is capable 
of producing copy that is clear and 
legible at the end of the required 
retention peffod. 


(d} If there is a conflict between the 
Commission's regulations in this part, 
license condition, or other written 
Commission approval or authorization 
pertaining to the retention period for the 
same type of record, the longest 
retention period specified takes 
precedence. 

(e) Notwithstanding paragraphs (a) 
through (d) of this section, copies of 
records of the location and the quantity 
of radioactive wastes contained in the 
disposal site must be transferred upon 
license termination to the chief 
executive of the nearest municipality, 
the chief executive of the county in 
which the facility is located, the county 
zoning board or land development and 
planning agency, the State governor and 
other State, local and Federal 
governmental agencies as designated by 
the Commission at the time of license 
termination. 

(f) Following receipt and acceptance 
of a shipment of radioactive waste, the 
licensee shall record the date of disposal 
of the waste, the location in the disposal 
site, the condition of the waste packages 
as received, any discrepancies between 
materials listed on the manifest and 
those received, and any evidence of 
leaking or damaged packages or 
radiation or contamination levels in 
excess of limits specified in Department 
of Transportation and Commission 
regulations. The licensee shall briefly 
describe any repackaging operations of 
any of the waste packages included in 
the shipment, plus any other information 
required by the Commission as a license 
condition. 

(g) Each licensee shall comply with 
the safeguards reporting requirements of 
§§ 30.55, 40.64, 70.53 and 70.54 of this 
chapter if the quantities or activities of 
materials received or transferred exceed 
the limits of these sections. Inventory 
reports required by these sections are 
not required for materials after disposal. 

(h) Each licensee authorized to 
dispose of radioactive waste received 
from other persons shall file a copy of 
its financial report or a certified 
financial statement annually with the 
Commission in order to update the 
information base for determining 
financial qualifications. 

(i)(1) Each licensee authorized to 
dispose of waste materials réceived 
from other persons, pursuant to this 
part, shall submit annual reports to the 
appropriate Commission regional office 
shown in Appendix D of Part 20 of this 
chapter, with copies to the Director of 
the Office of Inspection and 
Enforcement and the Director of the 
Division of Waste Management, 
USNRC, Washington, D.C., 20555. 
Reports shall be submitted by the end of 
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the first calendar quarter of each year 
for the preceding year; (2) The reports 
shall include (i) specification of the 
quantity of each of the principal. 
radionuclides released to unrestricted 
areas in liquid and in airborne effluents 
during the preceding year, (ii) the results 
of the environmental monitoring 
program, (iii) a summary of licensee 
disposal unit survey and maintenance 
activities, (iv) a summary, by waste 
class, of activities and quantities of 
radionuclides disposed of, (v) any 
instances in which observed site 
characteristics were significantly 
different from those described in the 
application for a license; and (vi) any 
other information the Commission may 
require. If the quantities of radioactive 
materials released during the reporting 
period, monitoring results, or 
maintenance performed are 
significantlly different from those 
expected in the materials previously 
reviewed as part of the licensing action, 
the report must cover this specifically. 

(j) Each licensee shall report in 
accordance with the requirements of 
§ 70.52 of this chapter. 

(k) Any transfer of byproduct, source, 
and special nuclear materials by the 
licensee is subject to the requirements in 
§§ 30.41, 40.51, and 70.42 of this chapter. 
Byproduct, source and special nuclear 
material means materials as defined in 
these parts, respectively. 


§ 61.81 Tests at land disposal facilities. 


(a) Each licensee shall perform, or 
permit the Commission to perform, any 
tests as the Commission deems 
appropriate or necessary for the 
administration of the regulations in this 
part, including tests of: 

(1) Radioactive wastes and facilities 
used for the receipt, storage, treatment, 
handling and disposal of radioactive 
wastes. 

(2) Radiation detection and 
monitoring instruments; and 

(3) Other equipment and devices used 
in connection with the receipt, 
possession, handling, treatment, storage, 
or disposal of radioactive waste. 

(b) [Reserved] 


§ 61.82 Commission inspections of land 
disposal facilities. 

(a) Each licensee shall afford to the 
Commission at all reasonable times 
opportunity to inspect radioactive waste 
not yet disposed of, and the premises, 
equipment, operations, and facilities in 
which radioactive wastes are received, 


‘ possessed, handled, treated, stored, or 


disposed of. 
(b) Each licensee shall make available 
to the Commission for inspection, upon 
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reasonable notice, records kept by it 
pursuant to the regulations in this 
chapter. Authorized representatives of 
the Commission may copy and take 
away copies of, for the Commission's 
use, any record required to be kept 
pursuant to this part. 


§ 61.83 Violations. 

An injunction or other court order 
may be obtained prohibiting any 
violation of any provision of the Atomic 
Energy Act of 1954, as amended, or any 
regulation or order issued thereunder. A 
court order may be obtained for the 
payment of a civil penalty imposed 
pursuant to section 234 of the Act for 
violation of section 53, 57, 62, 63, 81, 82, 
101, 103, 104, 107, or 109 of the Act, or 
section 206 of the Energy Reorganization 
Act of 1974, or any rule. 

The following amendments are also 
made to existing parts of the regulations 
in this chapter. 


PART 2—RULES OF PRACTICE 


2. In § 2.101, paragraph (a)(2), (b), and 
(d) are revised and a new (g) is added to 
read as follows: 


§ 2.101 Filing of application. 

(a) rs ¢ 

(2) Each application for a license for a 
facility or for receipt of waste 
radioactive material from other persons 
for the purpose of commercial disposal 
by the waste disposal licensee will be 
assigned a docket number. However, to 
allow a determination as to whether an 
application for a construction permit or 
operating license for a production or 
utilization facility is complete and 
acceptable for docketing, it will be 
initially treated as a tendered 
application after it is received and a 
copy of the tendered application will be 
available for public inspection in the 
Commission's Public Document Room, 
1717 H Street NW., Washington, D.C. 
Generally, that determination will be 
made within a period of thirty (30) days. 
However, in selected construction 
permit applications, the Commission 
may decide to determine acceptability 
on the basis of the technical adequacy 
of the application as well as its 
completeness. In such cases, the 
Commission, pursuant to § 2.104(a), will 
direct that the notice of hearing be 
issued as soon as practicable after the 
application has been tendered, and the 
determination of acceptability will 
generally be made within a period of 


sixty (60) days. For docketing and other - 


requirements for applications pursuant 
to Part 61 of this chapter, see paragraph 
(g) of this section. 


(b) After the application has been 
docketed each applicant for a license for 
receipt of waste radioactive material 
from other persons for the purpose of 
commercial disposal by the waste 
disposal licensee except applicants 
under Part 61 of this chapter, who must 
comply with paragraph (g) of this 
section, shall serve a copy of the 
application and environmental report, as 
appropriate, on the chief executive of 
the municipality in which the activity is 
to be conducted or, if the activity is not 
to be conducted within a municipality 
on the chief executive of the county, and 
serve a notice of availability of the 
application or environmental report on 
the chief executives of the municipalities 
or counties which have been identified 
in the application or environmental 
report as the location of all or part of the 
alternative sites, containing the 
following information: Docket number of 
the application; a brief description of the 
proposed site and facility; the location 
of the site and facility as primarily 
proposed and alternatively listed; the 
name, address, and telephone number of 
the applicant's representative who may 
be contacted for further information; 
notification that a draft environmental 
impact statement will be issued by the 
Commission and will be made available 
upon request to the Commission; and 
notification that if a request is received 
from the appropriate chief executive, the 
applicant will transmit a copy of the 
application and environmental report, 
and any changes to such documents 
which affect the alternative site 
location, to the executive who makes 
the request. In complying with the 
requirements of this paragraph (b) the 
applicant should not make public 
distribution of those parts of the 
application subject to § 2.790(d). The 
applicant shall submit to the Director of 
Nuclear Material Safety and Safeguards 
an affidavit that service of the notice of 
availability of the application or 
environmental report has been 
completed along with a list of names 
and addresses of those executives upon 
whom the notice was served. 

(d) The Director of Nuclear Reactor 
Regulation or Director of Nuclear 
Material Safety and Safeguards, as 
appropriate, will give notice of the 
docketing of the public health and 
safety, common defense and security, 
and environmental parts of an 
application for a license for a facility or 
for receipt of waste radioactive material 
from other persons for the purpose of 
commercial disposal by the waste 
disposal licensee, except that for 
applications pursuant to Part 61 of this 
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chapter paragraph (g) of this section 
applies, to the Governor or other 
appropriate official of the State in which 
the facility is to be located or the 
activity is to be conducted and will 
cause to be published in the Federal 
Register a notice of docketing of the 
application which states the purpose of 
the application and specifies the 
location at which the proposed activity 
would be conducted. 

(g) Each application for a license to 
receive radioactive waste from other 
persons for disposal under Part 61 of 
this chapter and the accompanying 
environmental report shall be processed 
in accordance with the provisions of this 
paragraph. 

(1) To allow a determination as to 
whether the application or 
environmental report is complete and 
acceptable for docketing, it will be 
initially treated as a tendered document, 
and a copy will be available for public 
inspection in the Commission's Public 
Document Room 1717 H Street NW.., 
Washington, D.C. One original and two 
copies shall be filed to enable this 
determination to be made. 

(i) Upon receipt of a tendered 
application, the Commission will publish 
in the Federal Register notice of the 
filed application and will notify the 
governors, legislatures and other 
appropriate State, county, and municipal 
officials and tribal governing bodies of 
the States and areas containing or 
potentially affected by the activities at 
the proposed site and the alternative 
sites. The Commission will inform these 
officials that the Commission staff will 
be available for consultation pursuant to 
§ 61.71 of this chapter. The Federal 
Register notice will note the opportunity 
for interested persons to submit views 
and comments on the tendered 
application for consideration by the 
Commission and applicant. The 
Commission will also notify the U.S. 
Bureau of Indian Affairs when tribal 
governing bodies are notified. 

(ii) The Commission will also post a 
public notice in a newspaper or 
newspapers of general circulation in the 
affected States and areas summarizing 
information contained in the applicant's 
tendered application and noting the 
opportunity to submit views and 
comments. 

(iii) When the Director of Nuclear 
Material Safety and Safeguards 
determines that the tendered document 
is complete and acceptable for 
docketing, a docket number will be 
assigned and the applicant will be 
notified of the determination. If it is 
determined that all or any part of the 
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tendered document is incomplete and 
therefore not acceptable for processing, 
the applicant will be informed of this 
determination and the aspects in which 
the document is deficient. 

(2) With respect to any tendered 
document that is acceptable for 
docketing, the applicant will be 
requested to (i) submit to the Director of 
Nuclear Material Safety and Safeguards 
such additional copies as the regulations 
in Parts 61 and 51 of this chapter require, 
(ii) serve a copy of the chief executive of 
the municipality in which the waste is to 
be disposed of or, if the waste is not be 
be disposed of within a municipality, 
serve a copy on the chief executive of 
the county in which the waste is to be 
disposed of, (iii) make direct distribution 
of additional copies to Federal, State, 
Indian Tribe, and local officials in 
accordance with the requirements of 
this chapter and written instructions 
from the Director of Nuclear Material 
Safety and Safeguards, and (iv) serve a 
notice of availability of the application 
and environmental report on the chief 
executives or governing bodies of the 
municipalities or counties which have 
been identified in the application and 
environmental report as the location of 
all or part of the alternative sites if 
copies are not distributed under 
paragraph (g)(2)(iii) of this section to the 
executives or bodies. All distributed 
copies shall be completely assembled 
documents identified by docket number. 
Subsequently distributed amendments, 
however, may include revised pages to 
previous submittals and, in such cases, 
the recipients will be responsible for 
inserting the revised pages. In complying 
with the requirements of paragraph (g) 
of this section the applicant shall not 
make public distribution of those parts 
of the application subject to § 2.790(d). 

(3) The tendered document will be 
formally docketed upon receipt by the 
Director of Nuclear Material Safety and 
Safeguards of the required additional 
copies. Distribution of the additional 
copies shall be deemed to be complete 
as of the time the copies are deposited 
in the mail or with a carrier prepaid for 
delivery to the designated addressees. 
The date of docketing shall be the date 
when the required copies are received 
by the Director of Nuclear Material 
Safety and Safeguards. Within ten (10) 
days after docketing, the applicant shall 
submit to the Director of Nuclear 
Material Safety and Safeguards a 
written statement that distribution of the 
additional copies to Federal, State, 
Indian Tribe, and local officials has 
been completed in accordance with 
requirements of this section and written 
instructions furnished to the applicant 


by the Director of Nuclear Material 
Safety and Safeguards. 

(4) Amendments to the application 
and environmental report shall be filed 
and distributed and a written statement 
shall be furnished to the Director of 
Nuclear Material Safety and Safeguards 
in the same manner as for the initial 
application and environmental report. 

(5) The Director of Nuclear Material 
Safety and Safeguards will cause to be 
published in the Federal Register a 
notice of docketing which identifies the 
State and location of the proposed 
waste disposal facility and will give 
notice of docketing to the governor of 
that State and other officials listed in 
paragraph (g)(3) of this section and, in a 
reasonable period thereafter, publish in 
the Federal Register a notice pursuant to 
§ 2.105 offering opportunity to request a 
hearing to the applicant and other 
affected persons. 

3. Section 2.103(a) is revised to read as 
follows: 


§ 2.103 Action on applications for 
byproduct, source, special nuclear material, 
and operator licenses. 

(a) If the Director of Nuclear Reactor 
Regulation or the Director of Nuclear 
Material Safety and Safeguards, as 
appropriate, finds that’an application for 
a byproduct, source, special nuclear ~ 
material, or operator license complies 
with the requirements of the Act, the 
Energy Reorganization Act, and this 
chapter, he will issue a license. If the 
license is for a facility, or for receipt of 
waste radioactive material from other 
persons for the purpose of commercial 
disposal by the waste disposal licensee, 
or if it is to receive and possess high- 
level radioactive waste at a geologic. 
repository operations area pursuant to 
Part 60 of this chapter, the Director of 
Nuclear Reactor Regulation or the 
Director of Nuclear Material Safety and 
Safeguards, as appropriate, will inform 
the State, tribal and local officials 
specified in § 2.104{e) of the issuance of 
the license. For notice of issuance 
requirements for licenses issued 
pursuant to Part 61 of this chapter, see 
§ 2.106(d) of this part. 


* * * * 


4. Section 2.104(e) is revised to read as 
follows: 


§ 2.104 Notice of hearing. 
(e) The Secretary will give timely 
notice of the hearing to all parties and to 
other persons, if any, entitled by law to 
notice. The Secretary will transmit a 
notice of hearing on an application for a 
facility license or for a license for 
receipt of waste radioactive material 
from other persons for the purpose of 
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commercial disposal by the waste 
disposal licensee and all applications 
for disposal under Part 61 of this chapter 
or for a license to receive and possess 
high-level radioactive waste at a 
geologic repository operations area 
pursuant to Part 60 of this chapter to the 
governor or other appropriate official of 
the State and to the chief executive of 
the municipality in which the facility is 
to be located or the activity is to be 
conducted or, if the facility is not to be 
located or the activity conducted within 
a municipality, to the chief executive of 
the county (or to the Tribal organization, 
if it is to be so located or conducted 
within an Indian reservation). 

5. Section 2.105(a)(2) is revised to read 
as follows: 


§ 2.105 Notice of proposed action. 

(a) eee 

(2) A license for receipt of waste 
radioactive material from other persons 
for the purpose of commercial disposal 
by the waste disposal licensee. All 
licenses issued under Part 61 of this 
chapter shall be so noticed. 


* * * * * 


6. Section 2.106 is amended by adding 
a new paragraph (d) to read as follows: 


§ 2.106 Notice of issuance. 


* aa * * * 


(d) The Director of Nuclear Material 
Safety and Safeguards will also cause to 
be published in the Federal Register 
notice of, and will inform the State and 
local officials or tribal governing body 
specified in § 2.104(e) of any licensing 
action with respect to a license to 
receive radioactive waste from other 
persons for disposal under Part 61 of 
this chapter or the amendment of such a 
license for which a notice of proposed 
action has been previously published. 

7. Anew Section 2.765 is added to 
read as follows: 


§ 2.765 immediate effectiveness of initial 
decision directing issuance or amendment 
of licenses under Part 61 of this chapter. 


An initial decision directing the 
issuance of a license under Part 61 of 
this chapter (relating to land disposal of 
radioactive waste) or any amendment to 
such a license authorizing actions which 
may significantly affect the health and 
safety of the public, will become 
effective only upon order of the 
Commission. The Director of Nuclear 
Material Safety and Safeguards may not 
issue a license under Part 61 of this 
chapter, or any amendment to such a 
license which may significantly affect 
the health and safety of the public, until 
expressly authorized to do so by the 
Commission. 
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PART 19—NOTICES, INSTRUCTIONS 
AND REPORTS TO WORKERS; 
INSPECTIONS 


§ 19.2 [Amended] 
8. Section 19.2 is amended by adding 
“61,” following “40, 60.” 


§ 19.3 [Amended] 
9. In § 19.3, paragraph (d) is amended 
by adding “61,” following ‘‘40, 60.” 


PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION 


§ 20.2 [Amended] 
10. Section 20.2 is amended by adding 
“61,” following “40, 60.” 


§ 20.3 [Amended] 
11. In § 20.3, paragraph (a)(9) is 
amended by adding “61,” following “40, 


12. In § 20.301 paragraph (a) is 
amended by adding “61,” following “40, 
60,” and paragraph (b) is revised to read 
as follows: 


§ 20.301 General requirement. 
* * ** * * 

(b) As authorized under § 20.302 or 
Part 61 of this chapter; or 


* * * * * 


§ 20.302 [Amended] 

13. In §20.302, paragraph (b) is 
removed and paragraph (c) is 
redesignated as paragraph (b). 

14. A new § 20.311 is added to read as 
follows: 


§ 20.311 Transfer for disposal and 
manifests. 

(a) Purpose. The requirements of this 
section are designed to control transfers 
of radioactive waste intended for 
disposal at a land disposal facility and 
establish a manifest tracking system and 
supplement existing requirements 
concerning transfers and recordkeeping 
for such wastes. The reporting and 
recordkeeping requirements contained 
in this section have been approved by 
the Office of Management and Budget; 
OMB approval No. 3150-0014. 

(b) Each shipment of radioactive 
waste to a licensed land disposal facility 
must be accompanied by a shipment 
manifest that contains the name, 
address, and telephone number of the 
person generating the waste. The 
manifest shall also include the name, 
address, and telephone number or the 
name and EPA hazardous waste 
identification number of the person 
transporting the waste to the land 
disposal facility. The manifest must also 
indicate as completely as practicable: a 
physical description of the waste; the 
volume; radionuclide identity and 


quantity; the total radioactivity; and the 
principal chemical form. The 
solidification agent must be specified. 
Waste containing more than 0.1% 
chelating agents by weight must be 
identified and the weight percentage of 
the chelating agent estimated. Wastes 
classified as Class A, Class B, or Class 
C in § 61.55 of this chapter must be 
clearly identified as such in the 
manifest. The total quantity of the 
radionuclides H-3, C-14, Tc-99 and I- 
129 must be shown. The manifest 
required by this paragraph may be 
shipping papers used to meet 
Department of Transportation or 
Environmental Protection Agency 
regulations or requirements of the 
receiver, provided all the required 
information is included. Copies of 
manifests required by this section may 
be legible carbon copies or legible 
photocopies. 

(c) Each manifest must include a 
certification by the waste generator that 
the transported materials are properly 
classified, described, packaged, marked, 
and labeled and are in proper condition 
for transportation according to the 
applicable regulations of the 
Department of Transportation and the 
Commission. An authorized 
representative of the waste generator 
shall sign and date the manifest. 

(d) Any generating licensee who 
transfers radioactive waste to a land 
disposal facility or a licensed waste 
collector shall comply with the 
requirements in paragraphs (d)(1) 
through (8) of this section. Any 
generating licensee who transfers waste 
to a licensed waste processor who treats 
or repackages waste shall comply with 
the requirements of paragraphs (d)(4) 
through (8) of this section. A licensee 
shall: 

(1) Prepare all wastes so that the 
waste is classified according to § 61.55 
and meets the waste characteristics 
requirements in § 61.56 of this chapter; 

(2) Label each package of waste to 
identify whether it is Class A waste, 
Class B waste, or Class C waste, in 
accordance with § 61.55 of this chapter; 

(3) Conduct a quality control program 
to assure compliance with §§ 61.55 and 
61.56 of this chapter; the program must 
include management evaluation of 
audits; 

(4) Prepare shipping manifests to meet 
the requirements of §§ 20.311 (b) and (c) 
of this part; 

(5) Forward a copy of the manifest to 
the intended recipient, at the time of 
shipment; or, deliver to a collector at the 
time the waste is collected, obtaining 
acknowledgement of receipt in the form 
of a signed copy of the manifest or 
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equivalent documentation from the 
collector; 

(6) Include one copy of the manifest 
with the shipment; 

(7) Retain a copy of the manifest and 
documentation of acknowledgement of 
receipt as the record of transfer of 
licensed material as required by Parts 
30, 40, and 70 of this chapter; and, 

(8) For any shipments or any part of a 
shipment for which acknowledgement of 
receipt has not been received within the 
times set forth in this section, conduct 
an investigation in accordance with 
paragraph (h) of this section. 

(e) Any waste collector licensee who 
handles only prepackaged waste shall: 

(1) Acknowledge receipt of the waste 
from the generator within one week of 
receipt by returning a signed copy of the 
manifest or equivalent documentation; 

(2) Prepare a new manifest to reflect 
consolidated shipments; the new 
manifest shall serve as a listing or index 
for the detailed generator manifests. 
Copies of the generator manifests shall 
be a part of the new manifest. The waste 
collector may prepare a new manifest 
without attaching the generator 
manifests, provided the new manifest 
contains for each package the 
information specified in paragraph (b) of 
this section. The collector licensee shall 
certify that nothing has been done to the 
waste which would invalidate the 
generator’s certification; 

(3) Forward a copy of the new 
manifest to the land disposal facility 
operator at the time of shipment; 

(4) Include the new manifest with the 
shipment to the disposal site; 

(5) Retain a copy of the manifest and 
documentation of acknowledgement of 
receipt as the record of transfer of 
licensed material as required by Parts 
30, 40, and 70 of this chapter, and retain 
information from generator manifests 
until disposition is authorized by the 
Commission; and, 

(6) For any shipments or any part of a 
shipment for which acknowledgement of 
receipt is not received within the times 
set forth in this section, conduct an 
investigation in accordance with 
paragraph (h) of this section. 

(f) Any licensed waste processor who 
treats or repackages wastes shall: 

(1) Acknowledge receipt of the waste 
from the generator within one week of 
receipt by returning a signed copy of the 
manifest or equivalent documentation; 

(2) Prepare-a new manifest that meets 
the requirements of paragraphs (b) and 
(c) of this section. Preparation of the 
new manifest reflects that the processor 
is responsible for the waste; 

(3) Prepare all wastes so that the 
waste is classified according to § 61.55 
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and meets the waste characteristics 
requirements in § 61.56 of this chapter; 

(4) Label each package of waste to 
identify whether it is Class A waste, 
Class B waste, or Class C waste, in 
accordance with §§ 61.55 and 61.57 of 
this chapter; 

(5) Conduct a quality control program 
to assure compliance with §§ 61.55 and 
61.56 of this chapter. The program shall 
include management evaluation of 
audits; 

(6) Forward a copy of the new 
manifest to the disposal site operator or 
waste collector at the time of shipment, 
or deliver to a collector at the time the 
waste is collected, obtaining 
acknowledgement of receipt in the form 
of a signed copy of the manifest or 
equivalent documentation by the 
collector; 

(7) Include the new manifest with the 
shipment; 

(8) Retain copies of original manifests 
and new manifests and documentation 
of acknowledgement of receipt as the 
record of transfer of licensed material 
required by Parts 30, 40, and 70 of this 
chapter; and 

(9) For any shipment or part of a 
shipment for which acknowledgement is 
not received within the times set forth in 
this section, conduct an investigation in 
accordance with paragraph (h) of this 
section. 

(g) The land disposal facility operator 
shall: 

(1) Acknowledge receipt of the waste 
within one week of receipt by returning 
a signed copy of the manifest or 
equivalent documentation to the 
shipper. The shipper to be notified is the 
licensee who last possessed the waste 
and transferred the waste to the 
operator. The returned copy of the 
manifest or equivalent documentation 
shall indicate any discrepancies 
between materials listed on the manifest 
and materials received; 

(2) Maintain copies of all completed 
manifests or equivalent documentation 
until the Commission authorizes their 
disposition; and 

(3) Notify the shipper (i.e., the 
generator, the collector, or processor) 
and the Director of the nearest 
Commission Regional Office listed in 
Appendix D of this part when any 
shipment or part of a shipment has not 
arrived within 60 days after the advance 
manifest was received. 

(h) Any shipment or part of a 
shipment for which acknowledgement is 
not received within the times set forth in 
this section, must: 

(1) Be investigated by the shipper if 
the shipper has not received notification 
of receipt within 20 days after transfer; 
and 


(2) Be traced and reported. The 
investigation shall include tracing the 
shipment and filing a report with the 
nearest Commission Regional Office 
listed in Appendix D of this part. Each 
licensee who conducts a trace 
investigation shall file a written report 
with the nearest Commission's Regional 
office within 2 weeks of completion of 
the investigation. 

15. In § 20.401, paragraphs (b) and 
(c)(3) are revised to read as follows: 


§ 20.401 Records of surveys, radiation 
monitoring, and disposal. 


* * . * * 


(b) Each licensee shall maintain 
records in the same units used in this 
part, showing the results of surveys 
required by § 20.201(b), monitoring 
required by §§ 20.205{b) and 20.205(c), 
and disposals made under §§ 20.302, 
20.303, removed § 20.304,' and Part 61 of 
this chapter. 

(c) * * * 

(3) Records of disposal of licensed 
materials made pursuant to §§ 20.302, 
20,303, removed § 20.304, ' and Part 61 of 
this chapter are to be maintained until 
the Commission authorizes their 
disposition. 

16. Section 20.408 is amended by 
adding a new paragraph (a)(7) to read as 
follows: 


§ 20.408 Reports of personnel monitoring 
on termination of employment or work. 


(a) * * * 

(7) Receive radioactive waste from 
other persons for disposal under Part 61 
of this chapter. 


* * * * * 


PART 21—REPORTING OF DEFECTS 
AND NONCOMPLIANCE 


§ 21.2 [Amended] 


17. Section 21.2 is amended by 
inserting “61,” after “40, 60,” in both the 
first and second sentences. 


§ 21.3 [Amended] 

18. In § 21.3, paragraphs (a)(2), (a- 
1)(1), (a—1)(2), and (k) are amended by 
adding “61,” after “50, 60.” 


§ 21.21 [Amended] 


19. Section 21.21 is amended by 
adding “61,” after ‘50, 60,” in 
paragraphs (b)(1)(i) and (b)(1)(ii). 


Section 20.304 provided for burial of small 
quantities of licensed materials in soil. Notice of its 
removal appears in the Federal Register of October 
30, 1980 (45 FR 71762). 
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PART 30—RULES OF GENERAL 
APPLICABILITY TO DOMESTIC 
LICENSING OF BYPRODUCT 
MATERIAL 


20. A new paragraph (d) is added to 
§ 30.11 to read as follows: 


§ 30.11 Specific exemptions. 


7 * * * 


(d) Except as specifically provided in 
Part 61 of this chapter, any licensee is 
exempt from the requirements of this 
part to the extent that its activities are 
subject to the requirements of Part 61 of 
this chapter. 

21. In § 30.32, paragraph (f) is 
amended to read as follows: 


§ 30.32 Application for specific licenses. 


* * * + 


(f) An application for a license to 
receive and possess byproduct material 
for the conduct of any activity which the 
Commission determines will 
significantly affect the quality of the 
environment shall be filed at least 9 
months prior to commencement of 
construction of the plant or facility in 
which the activity will be conducted and 
shall be accompanied by any 
Environmental Report required pursuant 
to Part 51 of this chapter. 

22. In § 30.33, paragraph (a)(5) is 
revised to read as follows: 


§ 30.33 General requirements for issuance 
of specific licenses. 
(a)* * * 

(5) In the case of an application for a 
license to receive and possess 
byproduct material for the conduct of 
any activity which the Commission 
determines will significantly affect the 
quality of the environment, the Director 
of Nuclear Material Safety and 
Safeguards or his designee, before 
commencement of construction of the 
plant or facility in which the activity 
will be conducted, on the basis of 
information filed and evaluations made 
pursuant to Part 51 of this chapter, has 
concluded, after weighing the 
environmental, economic, technical, and 
other benefits against environmental 
costs and considering available 
alternatives, that the action called for is 
the issuance of the proposed license, 
with any appropriate conditions to 
protect environmental values. 
Commencement of construction prior to 
such conclusion shall be grounds for 
denial of a license to receive and 
possess byproduct material in such 
plant or facility. As used in this 
paragraph the term “commencement of 
construction” means any clearing of 
land, excavation, or other substantial 
action that would adversely affect the 
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environment of a site. The term does not 
mean site exploration, necessary roads 
for site exploration, borings to 
determine foundation conditions, or 
other preconstruction monitoring or 
testing to establish background 
information related to the suitability of 
the site or the protection of 
environmental values. 


* * * * * 


PART 40—DOMESTIC LICENSING OF 
SOURCE MATERIAL 


23. In § 40.14, a new paragraph (d) is 
added to read as follows: 


§ 40.14 Specific exemptions. 

(d) Except as specifically provided in 
Part 61 of this chapter any licensee is 
exempt from the requirements of this 
part to the extent that its activities are 
subject to the requirements of Part 61 of 
this chapter. 

24. In § 40.31, paragraph (f) is revised 
to read as follows: 


§ 40.31 Applications for specific licenses. 

(f) An application for a license to 
possess and use source material for 
uranium milling, production of uranium 
hexafluoride, or for the conduct of any 
other activity which the Commission 
determines will significantly affect the 
quality of the environment shall be filed 
at least 9 months prior to 
commencement of construction of the 
plant or facility in which the activity 
will be conducted and shall be 
accompanied by any Environmental 
Report required pursuant to Part 51 of 
this chapter. 
* * * . * 

25. In § 40.32, paragraph (e) is revised 
to read as follows: 


§ 40.32 General requirements for issuance 
of specific licenses. 

(e) In the case of an application for a 
license to possess and use source and 
byproduct material for uranium milling, 
production of uranium hexafluoride, or 
for the conduct of any other activity 
which the Commission determines will 
significantly affect the quality of the 
environment, the Director of Nuclear 
Material Safety and Safeguards or his 
designee, before commencement of 
construction of the plant or facility in 
which the activity will be conducted, on 
the basis of information filed and 
evaluations made pursuant to Part 51 of 
this chapter, has concluded, after 
weighing the environmental, economic, 
technical and other benefits against 
environmental costs and considering 
available alternatives, that the action 


called for is the issuance of the 
proposed license, with any appropriate 
conditions to protect environmental 
values. Commencement of construction 
prior to such a conclusion shall be 
grounds for denial of a license to 
possess and use source and byproduct 
material in such plant or facility. As 
used in this paragraph the term 
“commencement of construction” means 
any clearing of land, excavation, or 
other substantial action that would 
adversely affect the environment of a 
site. The term does not mean site 
exploration, necessary roads for 

site exploration, borings to determine 
foundation conditions, or other 
preconstruction monitoring or testing to 
establish background information 
related to the suitability of the site or 
the protection of environmental values. 


* * * . * 


PART 51—LICENSING AND 
REGULATORY POLICY AND 
PROCEDURES FOR ENVIRONMENTAL 
PROTECTION 


26. In $51.5, paragraphs (a)(6) and 
(b}(4)(iii) are revised, paragraph (b)(6) is 
amended by inserting “61” following 
“50, 60,”, and (d)(3) is amended by 
inserting “61” following ‘‘50, 60.” The 
revised paragraphs read as follows: 


§51.5 Actions requiring preparation of 
environmental impact statements, negative 
deciarations, environmental impact 
appraisals; actions excluded. 

(a) ee 

(6) Issuance of a license authorizing 
receipt and disposal of radioactive 
waste from other persons under Part 61 
of this chapter; 

(b) *** 

(4) **e* 

(iii) Authorizing receipt and disposal 
of radioactive waste from other persons 
under Part 61 of this chapter. 


* * * * * 


§51.40 [Amended] 
27. In § 51.40, paragraph (c) is 
amended by inserting “61” after “30, 40.” 


PART 70—DOMESTIC LICENSING OF 
SPECIAL NUCLEAR MATERIAL 


28. In § 70.14, a new paragraph (d) is 
added to read as follows: 


§ 70.14 Specific exemptions. 

(d) Except as specifically provided in 
Part 61 of this chapter, any licensee is 
exempt from the requirements of the 
regulations in this part to the extent that 
its activities are subject to the 
requirements of Part 61 of this chapter. 
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29. In § 70.21, paragraph (f) is revised 
to read as follows: 


§ 70.21 Filing. 


* * * * * 


(f} An application for a license to 
possess and use special nuclear material 
for processing and fuel fabrication, 
scrap recovery or conversion of uranium 
hexafluoride, or for the conduct of any 
other activity which the Commission 
determines will significantly affect the 
quality of the environment shall be filed 
at least 9 months prior to 
commencement of construction of the 
plant or facility in which the activity 
will be conducted, and shall be 
accompanied by an Environmental 
Report required under Part 51 of this 
chapter. 


* a * * * 


30. In § 70.23, paragraph (a){7) is 
revised to read as follows: 


§ 70.23 Requirements for the approval of 
applications. 

(a) ** * 

(7) Where the proposed activity is 
processing and fuel fabrication, scrap 
recovery, conversion of uranium 
hexafluoride, or any other activity 
which the Commission determines will 
significantly affect the quality of the 
environment, the Director of Nuclear 
Material Safety and Safeguards or his 
designee, before commencement of 
construction of the plant or facility in 
which the activity will be conducted, on 
the basis of information filed and 
evaluations made pursuant to Part 51 of 
this chapter, has concluded, after 
weighing the environmental, economic, 
technical, and other benefits against 
environmental costs and considering 
available alternatives, that the action 
called for is the issuance of the 
proposed license, with any appropriate 
conditions to protect environmental 
values. Commencement of construction 
prior to such conclusions shall be 
grounds for denial to possess and use 
special nuclear material in such plant or 
facility.-As used in this paragraph the 
term “commencement of construction” 
means any clearing of land, excavation, 
or other substantial action that would 
adversely affect the environment of a 
site. The term does not mean site 
exploration, necessary roads for site 
exploration, borings to determine 
foundation conditions, or other 
preconstruction monitoring or testing to 
establish background information 
related to the suitability of the site or 
the protection of environmental values. 


* * * * * 
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PART 73—PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 


31. In § 73.1, paragraph (b)(1)(iii) is 
revised to read as follows: 


Purpose and scope. 


(b) see 

(1) eee 

{iii} the physical protection of special 
nuclear material by any person who, 
pursuant to the regulations in Part 61 or 
70 of this chapter, possesses or uses at 
any site or contiguous sites subject to 
the control by the licensee, formula 
quantities of strategic special nuclear 
material or special nuclear material of 
moderate strategic significance or 
special nuclear material of low strategic 
significance. 


* * + * * 


§ 73.1 


* 


PART 170—FEES FOR FACILITIES 
AND MATERIALS LICENSES AND 
OTHER REGULATORY SERVICES 
UNDER THE ATOMIC ENERGY ACT OF 
1954; AS AMENDED 


32. Section 170.2 is revised to read as 
follows: 


§ 170.2 Scope. 

Except for persons who apply for or 
hold the permits, licenses, or approvals 
exempted in § 170.11, the regulations in 
this part apply to a person who is an 
applicant for, or holder of, a specific 
byproduct material license issued 
pursuant to Parts 30 and 32-35 of this 
chapter, a specific source material 
license issued pursuant to Part 40 of this 
chapter, a specific materials license 
issued under Part 61 of this chapter, a 
specific special nuclear material license 
issued pursuant to Part 70 of this 
chapter, a specific license for the storage 
of spent fuel issued pursuant to Part 72 
of this Chapter, a specific approval of 
spent fuel casks and shipping containers 
issued pursuant to Part 71 of this 
chapter, a specific request for approval 
of sealed sources and devices 
containing byproduct material, source 
material, or special nuclear material, or 
a production or utilization facility 
construction permit and operating 
license issued pursuant to Part 50 of this 
chapter, to routine safety and 
safeguards inspections of a licensed 
person, to a person who applies for 
approval of a reference standardized 
design of a nuclear steam supply system 
or balance of plant, for review of a 
facility site prior to the submission of an 
application for a construction permit, for 
review of an independent spent fuel 
storage installation pursuant to Part 72 
of this chapter, and for a special project 
review which the Commission 


completes or makes whether or not in 
conjunction with a license application 
on file or which may be filed. 
(Amendments to all parts are issued pursuant 
to citations of authority presently codified or, 
in the case of 10 CFR Part 61, as set out after 
the list of sections in the new Part 61.) 

Dated at Washington, D.C. this 9th day of 
December, 1982. 

For the U.S. Nuclear Regulatory 
Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 62-33981 Filed 12-23-82; 8:45 am} 
BILLING CODE 7590-01-M 


10 CFR Part 4 


Nondiscrimination in Federally 
Assisted Programs; Civil Rights 
Enforcement Program 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of Availability and 
Request for Comments. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) has developed an 
Implementation Plan as required by 
Executive Order 12250, “Leadership and 
Coordination of Nondiscrimination 
Laws”, Section 1-403 (45 FR 72995). The 
Plan describes how NRC intends to meet 
its enforcement responsibilities 
regarding nondiscrimination in federally 
assisted programs. 

DATE: Comments should be submitted 
by Februrary 28, 1983. 


ADDRESS: Comments should be 
submitted to Nuclear Regulatory 
Commission, Office of Small and 
Disadvantaged Business Utilization/ 
Civil Rights, MAIL STOP: MNBB 7203, 
Washington, DC 20555. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Edward E. Tucker, Office of Small 
and Disadvantaged Business 
Utilization/Civil Rights, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone (301) 492-7697. 
SUPPLEMENTARY INFORMATION: The NRC 
has authority to fund assistance in the 
form of training for State and local 
government personnel under the State 
Agreements Program which provides for 
State assumption of certain areas of 
NRC regulatory activity. This program 
has been in effect since the inception of 
the Agency in 1975. 

Beginning with Fiscal Year 1981, the 
NRC has also been entering into 
assistance relationships with a variety 
of eligible recipients to stimulate 
research and information exchange in 
technical areas related to nuclear safety 
assessment. The recipients for Fiscal 
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Year 1981 were educational institutions 
and various nonprofit organizations. 
Persons interested in submitting 
comments on NRC's Implementation 
Plan may request a copy by telephone or 
by writing to the address given above. 


Dated at Bethesda, Maryland, this 15 
day of December 1982. 

For the Nuclear Regulatory Commission, 
W. B. Kerr, 
Director, Office of Small and Disadvantaged 
Business Utilization/Civil Rights. 
{FR Doc. 62-35011 Filed 12-23-82; 8:45 am] 
BILLING CODE 7590-01-M 


FEDERAL RESERVE SYSTEM 
12 CFR Part 201 


Extensions of Credit By Federal 
Reserve Banks; Changes in Discount 
Rate 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final rule. 


SUMMARY: The Board of Governors has 
amended its Regulation A, “Extensions 
of Credit by Federal Reserve Banks,” for 
the purpose of adjusting discount rates. 
The further half-point reduction in the 
discount rate was taken in the light of 
current business conditions, strong 
competitive pressures on prices and 
further moderation of cost increases, a 
slowing of private credit demands, and 
present indications of some tapering off 
in growth of the broader monetary 
aggregates. 

EFFECTIVE DATE: The changes were 
effective on the dates specified below. 
FOR FURTHER INFORMATION CONTACT: 
William W. Wiles, Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551 (202/ 
452-3257). 

SUPPLEMENTARY INFORMATION: Pursuant 
to the authority of 5 U.S.C. 553(b)(3)(B) 
and (d)(3), these amendments are being 
published without prior general notice of 
proposed rulemaking, public 
participation, or deferred effective date. 
The Board has for good case found that 
current economic and financial — 
considerations required that these 
amendments must be adopted 
immediately. 


List of Subjects in 12 CFR Part 201 


Banks, banking, Credit, Credit unions, 
Foreign banks. 


PART 201—{ AMENDED] 


Pursuant to section 10{b) and 14(d) of 
the Federal Reserve Act (12 U.S.C. 347b 
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and 357) Part 201 is amended as set forth 
below: 

1. Section 201.51 is revised to read as 
follows: 


§ 201.51 Short term adjustment credit for 
depository institutions. 

The rates for short term adjustment 
credit provided to depository 
institutions under § 201.3(a) of 
Regulation A are: 


Federal Reserve Bank | Rate | Effective 
8k | Dee 14, 1982 
8% | Dec. 15, 1982 
8% | Dec. 17, 1982 
8h | Dec. 15, 1982 
8k| Do 


Boston .. 
New York 
Philadelphia 
Cleveland .... 
Richmond .... 
Atlanta ......... 
Chicago... 


8% | Dec. 14, 1982 
8% | Do 
By | Do 
8h | Do. 
8K | Dec. 15, 
8% | Dec. 14, 
8h | Do. 


i aang 


Minneapoiis....... 
Kansas City...... 


San Francisco. 


2. Section 201.52 is revised to read as 
follows: 


§ 201.52 Extended credit to depository 
institutions. 


(a) The rates for seasonal credit 
extended to depository institutions 
under § 201.3(b)(1) of Regulation A are: 


Federal Reserve Bank Rate Effective 
. 1982 
. 1982. 
. . 1982 
8% | Dec. 15, 1982 
8% Do. 
8% | Dec. 14, 1982 
Bk | Do. 
BK Do 
8k Do 
8% | Dec. 15, 1982 
8% Dec. 14, 1982 
8% Do. 


(b) The rates for other extended credit 
provided to depository institutions 
under sustained liquidity pressures or 
where there are exceptional 
circumstances or practices involving a 
particular institution under § 201.3(b)(2) 
of Regulation A are: 


Federal Reserve Bank 


aoa esas 


Rate 


Effective 





Dec. 14, 1982. 
Dec. 15, 1982 


Okra linecteasscscintiodtieny Bk 
New York . med 8% 
Philadelphia... ied 8% | Dec. 17, 1982 
Cleveland iad 8% | Dec. 15, 1982. 

Richmond.. co 8% Do. 
oo 8% | Dec. 14, 1982 

8% Do. 

sad 8% Do. 

Minneapoiis.... da Bh Do. 
Kansas City... - 8% | Dec. 15, 1982. 
8% | Dec. 14, 1982 

6% Do. 


Note.—These rates apply for the first 60 
days of borrowing. A 1 percent surcharge 
applies for borrowing during the next 90 


days, and a 2 percent surcharge applies for 
borrowing thereafter. 

By order of the Board of Governors of the 
Federal Reserve System, December 20, 1982. 
William W. Wiles, 

Secretary of the Board. 
{FR Doc. 82-34941 Filed 12-23-82; 8:45 am] 
BILLING CODE 6210-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 701 


Statutory Lien; Final Interpretive 
Ruling and Policy Statement 


AGENCY: National Credit Union 
Administration (NCUA). 

ACTION: Final interpretive ruling and 
policy statement. 


summary: Even if a member's loan is 
not secured by shares, under the Federal 
Credit Union Act a Federal credit union 
has the power to impress and enforce a 
lien upon that member's shares and 
dividends. NCUA is interpreting the 
Federal Credit Union Act to authorize a 
Federal credit union: (a) to impress a 
lien at the time the loan is granted, for 
instance, by noting the existence of the 
lien in its records at the same time the 
loan is granted, by reciting in the loan 
documents that shares and dividends 
are subject to the lien or are pledged to 
secure the loan, or by adopting a bylaw 
or board policy to the same effect; and 
(b) to enforce the lien by applying the 
shares and dividends directly to the 
amount due on the loan without 
obtaining a court judgment, even if the 
credit union has allowed the member to 
make withdrawals and even if a court 
judgment would be required under state 
law before a statutory lien could be 
enforced. 

EFFECTIVE DATE: December 16, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert M. Fenner, Deputy General 
Counsel, or John L. Culhane, Jr., Senior 
Attorney, Department of Legal Services, 
National Credit Union Administration, 
1776 G Street, NW., Washington, D.C. 
20456 or telephone: (202) 357—1030. 
SUPPLEMENTARY INFORMATION: Section 
107(11) of the Federal Credit Union Act 
states that a Federal credit union “shall 
have the power * * * to impress and 
enforce a lien upon the shares and 
dividends of any member to the extent 
of any loan made to him and any dues 
or charges payable by him.” 12 U.S.C. 
1757(11). Since 1979, NCUA had taken 
the position that before a Federal credit 
union could enforce this lien it had to 
obtain a court judgment on the debt, 
unless state law would allow the credit 
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union to enforce the lien without going 
to court; once the credit union were to 
obtain a court judgment, it could then 
apply the member's shares to the 
outstanding loan balance. Credit 
Manual for Federal Credit Unions 29 
(Dec. 1979 ed.). 

A credit union trade association and 
an attorney who represented several 
credit unions asked NCUA to reconsider 
this interpretation, noting that it placed 
a credit union at a disadvantage with 
respect to any other financial institution, 
which can usually offset a borrower's 
loan without going to court. After 
examining the legislative history of and 
prior administrative interpretations of 
the statute, NCUA proposed to interpret 
section 107(11) of the Federal Credit 
Union Act to preempt state law and to 
authorize a credit union to enforce the 
lien on the shares and dividends of a 
member by applying those shares and 
dividends to the outstanding loan 
balance, as that interpretation appeared 
to be more consistent with 
Congressional intent and with the 
contemporaneous administrative 
interpretations of the statutory language. 
47 FR 44340 (1982). 

Comments on the proposed 
interpretation were submitted by 31 
credit unions, 4’state credit union 
leagues, 2 national credit union trade 
associations, and 3 attorneys (two of the 
attorneys represent state credit union 
leagues, the other attorney represents a 
number of credit unions). The 
commentors unanimously supported 
NCUA'’s proposed interpretation, 
although one of the attorneys and one of 
the trade associations requested that 
rather than limiting the interpretation to 
enforcement of the lien in the event of 
default, NCUA expand the 
interpretation to discuss when the lien 
may be impressed and to discuss the 
consequences of permitting 
withdrawals. The NCUA Board concurs 
with these commentors that it would be 
best to address these related issues in 
one interpretive ruling and policy 
statement. 

Based on an examination of the 
legislative history and the 
contemporaneous administrative 
interpretations of the statutory language, 
NCUA believes that Congress intended 
for the statutory lien to be a “floating” 
lien. That is, a Federal credit union that 
has impressed a lien on a member's 
accounts possesses a lien on those 
accounts at any time to the extent of the 
unpaid loan balance together with 
interest, fees, and other charges. The 
lien “floats” as outstanding obligations, 
as well as account balances, vary from 
time to time. The lien enables a credit 
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union to take priority over other 
creditors when claims are asserted 
against a member's accounts. See D. 
Bridewell, Bridewell on Credit Unions 
710 (1942 ed.) (quoting from the May- 
June, 1940 edition of Cooperative 
Savings, an official publication of the 
Farm Credit Administration, the agency 
then charged with administering the 
Federal Credit Union Act). 

If the credit union evidences its intent 
to do so, it may impress the lien when 
the loan is granted. This may be done, 
for instance, by noting the existence of 
the lien in the credit union's records at 
the same time the loan is granted, by 
reciting in the loan documents that 
shares and dividends are subject to the 
lien or are pledged to secure the loan, or 
by adopting a bylaw or board policy to 
the same effect. See Credit Manual for 
Federal Credit Unions, 16, 17 (May 1972 
ed.); Handbook for Federal Credit 
Unions 18 (July 1947 ed.). Further, even 
though the lien has been impressed, the 
credit union may permit routine 
withdrawals from a member's account 
without waiving the statutory lien, even 
if the withdrawals would reduce the 
account balance to a level below the 
outstanding indebtedness. 

Generally, a credit union may enforce 
the lien on the shares and dividends of 
the member by applying those shares to 
the outstanding indebtedness. Section 
107(11) of the Federal Credit Union Act 
preempts state law; the credit union 
does not have to obtain a court 
judgment to enforce the lien, even if a 
court judgment is usually required under 
state law before a statutory lien can be 
enforced. However, if the outstanding 
indebtedness is the result of extensions 
of credit under a credit card program, 
Section 169 of the Truth in Lending Act, 
15 U.S.C. 1666h, and § 226.12(d) of 
Regulation Z, 12 CFR 226.12(d), will 
apply; these provisions generally 
prohibit a Federal credit union from 
offsetting a borrower's indebtedness 
arising from a consumer credit 
transaction under a credit card plan 
against funds held by the credit union. 


PART 701—[ AMENDED] 


Accordingly, the NCUA Board is 
adopting a final interpretive ruling and 
policy statement to read as follows: 


Interpretive Ruling and Policy Statement 
(IRPS) 82-5 

Section 107(11) of the Federal Credit 
Union Act states that a Federal credit 
union “shall have the power * * * to 
impress and enforce a lien upon the 
shares and dividends of any member, to 
the extent of any loan made to him and 
any dues or charges payable by him.” If 


a credit union evidences its intent to do 
so, it may impress the lien when the 
loan is granted. This may be done, for 
instance, by noting the existence of the 
lien in the credit union's records at the 
same time the loan is granted, by 
reciting in the loan documents that 
shares and dividends are subject to the 
lien or are pledged to secure the loan, or 
by adopting a bylaw or board policy to 
the same effect. The lien dates from the 
time it is impressed and applies to all of 
the member's shares outstanding at the 
time the loan is made. If during the loan 
term the member's shares are reduced 
by withdrawal or increased by deposit 
or dividend payments, the lien will 
apply to the balance of the same from 
time to time and may be enforced with 
respect to any shares in existence at the 
time of enforcement. The credit union 
may enforce the lien on the shares and 
dividends of the member by applying 
those funds directly to the outstanding 
indebtedness, which may include the 
unpaid loan balance together with 
interest, fees, and other charges. The 
credit union does not need to obtain a 
court judgment to enforce the lien, even 
if a court judgment is usually required 
under state law before a lien can be 
enforced. 

By the National Credit Union 
Administration Board, December 16, 1982. 
Rosemary Brady, 

Secretary, National Credit Union 
Administration Board. 

[FR Doc. 82-34904 Filed 12-23-82; 8:45 am] 
BILLING CODE 7535-01-M 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 101 
[Amdt. 25; Rev. 2] 


Delegation of Authority To Conduct 
Program Activities in Field Offices 


AGENCY: Small Business Administration. 
ACTION: Final rule. 


SUMMARY: The Regional Administrator 


in Region III has proposed a change to 
the Delegations of Authority for Field 
Offices which consolidates the Surety 
Bond Guarantee Program at the regional 
office level ‘in his region. The change 
was approved. It adds the position of 
Supervisory Surety Bond Guarantee 
Specialist in the regional office and 
eliminates all surety guarantee authority 
for district offices in Region III. 


EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Ronald Allen, Paperwork Management 
Branch, Small Business Administration, 
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1441 L Street, NW., Washington, D.C. 
20416. Telephone No. (202) 653-8538. 
SUPPLEMENTARY INFORMATION: Part 101 
consists of rules relating to the Agency's 
organization and procedures; therefore, 
notice of proposed rulemaking and 
public participation thereon as 
prescribed in 5 U.S.C. 553 is not required 
and this amendment to Part 101 is 
adopted without resort to those 
procedures. For the reasons set forth in 
the preamble and pursuant to authority 
in Section 5(b)(6) of the Small Business 
Act, 15 U.S.C. 634, Part 101, 13 CFR 
101.3-2 is amended, following the index 
terms, as set forth below: 


List of Subjects in 13 CFR Part 101 


Authority delegations (Government 
agencies), Administrative practice and 
procedure, Organization and functions 
(Government agencies). 


PART 101—[AMENDED] 


§ 101.3-2 [Amended] 

Part Ill, Section C, paragraph 1., 
subparagraphs d. through i. of § 101.3-2 
are revised to read as follows: 


d. Supervisory Surety Bond Guarantee 
Specialist, Philadelphia R. O 

e. District Director and Deputy District 
Director, San Francisco and all 
Region IV district offices only 

f. Assistant District Director/F & I, San 
Francisco and all Region IV district 
offices only 

g. Surety Bond Coordinator 

h. Senior Surety Bond Guarantee 
Specialist 

i. Surety Bond Officer: 

Dated: December 10, 1982. 

Heriberto Herrera, 

Deputy Administrator. 

(FR Doc. 82-34680 Filed 12-23-82; 8:45 am] 

BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 82-ASW-76; Amdt. 39-4522] 


Boeing Verto! Company Model 107-1 
and Kawasaki Heavy Duty, Ltd. Model 
KV107-II and KV107-IIA Series 
Helicopters 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) which 
requires initial and repetitive 
inspections and replacement as 
necessary of the main rotor hubs on 
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Boeing Vertol Model 107-II and 
Kawasaki Model KV107-II and KV107- 
IIA series helicopters. The inspection is 
needed to detect and correct structural 
fatigue cracks in the forward and aft 
main rotor hub which could result in 
failure of the rotor hub. The AD also 
limits use of the hub on the forward 
main rotor to prevent fatigue cracks in 
the hub. 

DATE: Effective January 7, 1983. 

Compliance required within the next 
50 hours after the effective date of this 
AD unless already accomplished for all 
main rotor hubs with more than 2500 
hours’ time in service. 

ADDRESSES: The applicable service 
information may be obtained from 
Boeing Vertol Company, A Division of 
the Boeing Company, P.O. Box 16858, 
Philadelphia, Pennsylvania 19142. These 
documents may be examined at the 
Office of the Regional Counsel, 
Southwest Region, Federal Aviation 
Administration, 4400 Blue Mound Road, 
Fort Worth, Texas 76106, or at the Rules 
Docket in Room 916, Federal Aviation 
Administration, 800 Independence 
Avenue, S.W., Washington, D.C. 20591. 
FOR FURTHER INFORMATION CONTACT: 
Joseph E. Chrastil, ANE-172, New York 
Aircraft Certification Office, Federal 
Aviation Administration, 181 South 
Franklin Avenue, Valley Stream, New 
York 11581, Telephone No. 516-791- 
6221. 

SUPPLEMENTARY INFORMATION: There 
have been reports of fatigue cracks in 
the splined area of seven forward main 
rotor hubs on Boeing Vertol 107-II and 
Kawasaki KV107-II and KV107-IIA 
helicopters which could have caused 
rotor hub failure. Total time in service 
for the cracked hubs varied from 3500 
hours to 14,807 hours, and time since 
last magnaflux inspection of these hubs 
varied from 395 hours to 3005 hours. 
Since this condition is likely to exist or 
develop on other helicopters of the same 
type designs, an Airworthiness Directive 
is being issued which requires initial 
and repetitive inspections of both 
forward and aft main rotor hubs for 
cracks and replacement as necessary on 
Boeing Vertol Model 107-II and 
Kawasaki Heavy Industries Model 
KV107-II and KV107-IIA helicopters. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable and good cause exists for 
making this amendment effective in less 
than 30 days. 

Approximately 11 aircraft could be 
affected by the requirements of this AD 
for an estimated impact of 3500.00 per 
aircraft. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended, 
by adding the following new 
Airworthiness Directive. 


Boeing Vertel Company and Kawasaki 
Heavy Industries, Ltd.: Applies to Boeing 
Vertol Model 107-II and Kawasaki 
Model KV107-II and KV107-IIA 
helicopters certificated in all categories 
equipped with main rotor hubs, P/N’s 
107R2550-3, -5. 

Compliance is required as indicated unless 
already accomplished. 

To detect possible cracks in each main 
rotor hub, inspect both hubs within the next 
50 hours’ time in service from the effective 
date of this AD, or before the accumulation of 
2500 hours’ time in service on the main rotor 
hubs, whichever comes later, and thereafter 
at intervals not to exceed 2000 hours’ time in 
service from the last inspection, accomplish 
the following: 

(a) Remove the forward and aft rotor hubs 
from the aircraft. Inspect for cracks on the 
bottom surface of the hubs from the splines to 
a distance .75 inch out from the splines, using 
an eddy current inspection method. Inspect 
the bottom surface as stated above and the 
splined area from the lower surface upward 
for 1.0 inch using dye penetrant or equivalent 
inspection method. 

(b) Remove from service hubs having 
cracks and replace with a serviceable part 
prior to further flight. 

(c) Forward hubs that have 2500 or more 
hours’ time in service and inspected in 
accordance with paragraph (a) and found free 
of cracks may not be re-installed on the 
forward head, however, they may be inverted 
and installed on the aft head. 

(d) Aft hubs that are inspected in 
accordance with paragraph (a) and found free 
of cracks may remain on the aft head or may 
be installed on the forward head for 2500 
additional hours’ time in service; they may be 
re-installed on the aft head after 
accumulating 2500 hours’ time in service on 
the forward head if inspected in accordance 
with paragraph (a) and found free of cracks. 

(e) For the forward and aft rotor hubs, 
conduct the inspections contained in 
paragraph (a) at intervals not to exceed 2000 
hours and comply with paragraphs (b), (c), 
and (d). 

(f) New rotor hubs when installed must 
comply with paragraphs (c), (d), and (e). 

(g) Boeing Vertol Service Bulletin Number 
107-353 pertains to this subject. 

(h) An equivalent method of compliance 
with this AD may be approved by the 
Manager, New York Aircraft Certification 
Office, 181 South Franklin Avenue, Valley 
Stream, New York 11581. 

This amendment becomes effective 
January 7, 1983. 

(Secs. 313{a), 601, and 603, Federal Aviation 

Act of 1958, as amended (49 U.S.C. 1354{a), 
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1421, and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c); 14 CFR 
11.89) 

Note—The FAA has determined that this 
document involves a regulation that is not 
considered to be major under Executive 
Order 12291 or significant under DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26, 1979). A copy of the final 
regulatory evaluation prepared for this action 
is contained in the regulatory docket. A copy 
of it may be obtained by contacting the 
person identified under the caption “For 
Further Information Contact.” 

This rule is a final order of the 
Administrator. Under Section 1006(a) of the 
Federal Aviation Act of 1958, as amended (49 
U.S.C. 1486(a)), it is subject to review by the 
various courts of appeals of the United 
States, or the United States Court of Appeals 
for the District of Columbia. 

Issued in Forth Worth, Texas, on December 
10, 1982. 

F. E. Whitfield, 

Acting Director, Southwest Region. 
{FR Doc. 82-34925 Filed 12-23-82; 8:45 am) 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 82-ANE-31; Amdt. 39-4523] 


Pratt & Whitney Aircraft Models JT9D- 
7, -7H, -7A, -7AH, -7F, and -7J 
Turbofan Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD) 
which requires replacement of the bleed 
control fuel signal manifold assembly on 
JT9D-7, -7H, -7A, -7AH, -7F, and -7] 
turbofan engines. This action provides 
for a more flexible bleed valve control 
fuel signal manifold assembly which 
minimizes the likelihood of cracking. 
Tube cracking during operation and 
subsequent fuel leakage may result in an 
engine fire that may be difficult to 
extinguish. 

DATES: Effective date—January 27, 1983. 


Compliance schedule—as prescribed 
in the text of the AD. 


ADDRESSES: The applicable service 
bulletins may be obtained from Pratt & 
Whitney Aircraft, Commercial Products 
Division, 400 Main Street, East Hartford, 
Connecticut 06108. 

A copy of each of the service bulletins 
is contained in the Rules Docket, FAA, 
Office of the Regional Counsel, New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803, and may be 
examined weekdays, except Federal 
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holidays, between 8:00 a.m. and 4:30 
p.m. 


FOR FURTHER INFORMATION CONTACT: 
Gordon Vertescher, Transport Engine 
Section, ANE-141, Engine Certification 
Branch, New England Region, Federal 
Aviation Administration, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803; telephone: (617) 
273-7347. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations (14 CFR Part 39) 
by adding a new AD applicable to Pratt 
& Whitney Aircraft JT9D-7, -7H, -7A, - 
7AH, -7F, and -7] turbofan engines was 
published in the Federal Register on 
September 16, 1982 (47 FR 40811). 


There have been at least 25 reports of 
fuel signal manifold cracking resulting in 
fuel leakage. Two of these leaks resulted 
in engine fires. In both cases the crew, 
after actuating both fire bottles, was not 
successful in extinguishing the fire. The 
cause of tube assembly fracture was 
high bending stresses due to installation 
tolerance, thermal, and vibratory loads. 
To reduce these loads, a design change 
providing a more durable tube was 
issued. The new design reduces stresses 
and minimizes the likelihood of 
cracking, which reduces chances of fuel 
leakage and engine fire. Removal of the 
old tube and the installation of a new 
tube, bracket, and clamp are required by 
the proposed AD. 

Interested parties were invited to 
participate in this rulemaking by 
submitting written comments on the 
proposal to the FAA. Seven comments 
were received in response to the Notice 
of Proposed Rulemaking (NPRM). Four 
commentators confirmed that the 
affected engines in their fleets have 
been modified. Another confirmed that 
the completion of the proposed AD 
would not be a problem by the proposed 
compliance date. However, one 
commentator felt that a greater margin 
of safety exists when the tube is 
replaced on a shop visit instead of on 
wing. Accordingly, a compliance date of 
March 31, 1983, was suggested which 
would allow their engines to be 
modified during a shop visit. 

Another commentator provided a 
more accurate estimate of cost to United 
States and foreign airlines to modify the 
remaining population. The original 
$138,000 estimated cost was the 
summation of labor and material costs. 
However, material costs are being 
incurred by Pratt & Whitney Aircraft 
under Financial Support Program 
#80377. Removal of material costs from 
the original estimate reduces the total 
cost by $103,000. 


The FAA has given consideration to 
extending the AD compliance date to 
March 31, 1983, and has determined that 
sufficient evidence exists in the public 
interest of aviation safety to adopt the 
proposed rule with only the minor 
changes to the industry cost figure and 
compliance date. The compliance date 
change is in accordance with the ~ 
Administrative Procedures Act. Since 
these changes are clarifying and 
relaxatory in nature, additional notice 
and public procedure hereon are 
unnecessary. 

Approximately 298 engines will be 
affected by this AD. The estimated cost 
to United States and foreign airlines to 
modify these engines is $35,000. This 
cost is for labor. Therefore, the proposed 
rule is not considered to be major under 
the criteria of Executive Order 12291. 
Few, if, any, small entities within the 
meaning of the Regulatory Flexibility 
Act would be affected since the rule 
affects only B747 aircraft in which JT9D- 
7, -7H, -7A, -7AH, -7F, and -7] engines 
are installed, none of which are believed 
to be small entities. 


List of Subjects in 14 CFR Part 39 
Engines, Aircraft, and Aviation safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new AD: 


Pratt & Whitney Aircraft: Applies to Pratt & 

Whitney Aircraft models. 

JT9D-7, -7H, -7A, -7AH—Engines prior to 
and including S/N 695827. 

JT9D-7F—Engine S/Ns 695600 through 
695614, S/N 702000, S/N 702001, S/N 
702550 through 702557 and all engines 
prior to and including S/N 689635. 

JT9D-7J—Engines prior to S/N 701697. 


Note.—This directive does not apply to 
JT9D engines obtained by conversion which 
do not incorporate Service Bulletin 3741. 

Compliance required prior to February 27, 
1983, unless already accomplished. 

To prevent fuel signal manifold cracking in 
operation replace manifold assembly P/N 
711391 with assembly P/N 783391, bracket P/ 
N 5003038-01, and clamp P/N ST1104-06 in 
accordance with Pratt & Whitney Aircraft 
Service Bulletin Number 5202, Revision 2, 
dated August 16, 1982, or later revision 
approved by the Manager, Engine 
Certification Branch, New England Region. 

All persons affected by this directive who 
have not already received the referenced 
service bulletin from the manufacturer may 
obtain copies upon request to Pratt & 
Whitney Aircraft, Division of United 
Technologies Corporation, 400 Main Street, 
East Hartford, Connecticut 06108. This 
document may also be examined at FAA, 
New England Region, 12 New England 
Executive Park, Burlington, Massachusetts 
01803. A historical file on this AD which 
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includes the material in full is maintained by 
the FAA at the New England Region office. 


This amendment becomes effective on 
January 27, 1983: 


(Secs. 313(a), 601, 603, Federal Aviation Act 
of 1958, as amended, (49 U.S.C. 1354(a), 1421, 
1423); Sec. 6(c), Department of Transportation 
Act (49 U.S.C. 1655(c)); Sec. 11.89, Federal 
Aviation Regulations (14 CFR 11.89)) 
Note.—For reasons discussed earlier in the 
preamble, the FAA has determined that this 
document: (1) involves a regulation which is 
not major under Executive Order 12291 and 
(2) is not a significant rule under DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26, 1979); and it is certified 
that the rule will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. A regulatory 
evaluation has been prepared for this 
regulation and has been placed in the docket. 
A copy of it may be obtained by contacting 
the person identified under the caption “FOR 
FURTHER INFORMATION CONTACT.” 
Issued in Burlington, Massachusetts, on 
December 10, 1982. 
Robert E. Whittington, 
Director, New England Region. 
[FR Doc. 82-34926 Filed 12-23-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 82-ASO-56] 


Alteration of Control Zone, Anderson, 
South Carolina 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment alters the 
Anderson, South Carolina, control zone 
by correcting the geographical 
coordinates of the Anderson County 
Airport and correcting the description of 
an arrival extension to coincide with a 
change to an instrument approach 
procedure which serves the airport. No 
significant change in airspace is 
intended by this action. 
DATES: Effective date: 0901 G.M.T., 
February 17, 1983. 

Comments must be received on or 
before January 17, 1983. 
ADDRESSES: Send comments on the rule 
in triplicate to: Federal Aviation 
Administration, Manager, Airspace and 
Procedures Branch, ASO-530, Air 
Traffic Division, P.O. Box 20636, Atlanta, 
Georgia 30320 

The official docket may be examined 
in the Office of the Regional Counsel, 
Room 652, 3400 Norman Berry Drive, 
East Point, Georgia 30344, telephone: 
(404) 763-7646. 
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FOR FURTHER INFORMATION CONTACT: 
Donald Ross, Airspace and Procedures 
Branch, Air Traffic Division, Federal 
Aviation Administration, P.O. Box 
20636, Atlanta, Georgia 30320; telephone: 
(404) 763-7646. 


SUPPLEMENTARY INFORMATION: 
Request for Comments on the Rule 


Although this action is in the form of a 
final rule, which involves correcting the 
geographical coordinates of the 
Anderson County Airport and correcting 
the description of an arrival extension 
due to realignment of the final approach 
course from 171° to 176° true and, thus, 
was not preceded by notice and public 
procedure, comments are invited on the 
rule. When the comment period ends, 
the FAA will use the comments 
submitted, together with other available 
information, to review the regulation. 
After the review, if the FAA finds that 
changes are appropriate, it will initiate 
rulemaking proceedings to amend the 
regulation. Comments that provide the 
factual basis supporting the views and 
suggestions presented are particularly 
helpful in evaluating the effects of the 
rule and determining whether additional 
rulemaking is needed. Comments are 
specifically invited on the overall 
regulatory, aeronautical, economic, 
environm<nial, and energy aspects of 
the rule that might suggest the need to 
modify the rule. 


The Rule 


The purpose of this amendment to 
§ 71.171 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
to alter the description of the Anderson, 
South Carolina, control zone by 
correcting the geographical coordinates 
of the airport and by realigning the 
arrival area extension for an instrument 
approach procedure serving the airport. 
Section 71.171 of Part 71 of the Federal 
Aviation Regulations was republished in 
Advisory Circular AC 70-3 dated 
January 29, 1982. Under the 
circumstances presented, the FAA 
concludes that there is a need for a 
regulation to alter the control zone so 
that the arrival extension is aligned 
properly with the instrument approach 
procedure final approach course. 
Therefore, I find that notice or public 
procedure under 5 U.S.C. 553(b) is 
unnecessary and that good cause exists 
for making this amendment effective in 
less than 60 days after its publication in 
the Federal Register. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Airspace, Control 
zone. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, § 71.171 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) (as amended) is further 
amended, effective 0901 G.M.T., 
February 17, 1983, as follows: 


Anderson County Airport, SC—Amended 

By deleting the words, “* * * (latitude 
34°39'40” N., longitude 82°42'30" W.)* * *” 
and “* * *171°* * *”, and substituting for 
them the words, “* * * (Lat. 34°39’42” N., 
Long. 82°42’33” W.) * * *” and “* * * 176° 
(Secs. 307(a) and 313 (a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)); 
Sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)), and 14 CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, therefore, 
(1) is not a “major rule” under Executive 
Order 12291; (2) is not a “significant rule” 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 1979); 
and (3) does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a routine 
matter that will only affect air traffic 
procedures and air navigation, it is certified 
that this rule will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. 

Issued in East Point, Georgia, on December 
15, 1982. 
George R. LaCaille, 
Acting Director, Southern Region. 
[FR Doc. 82-34928 Filed 12-23-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 82-AEA-12] 


Designation of Federal Airways, Area 
Low Routes, Controlled Airspace, and 
Reporting Points; Alteration of Control 
Zone, Beaver Falls, Pennsylvania 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment alters the 
control zone over Beaver County 
Airport, Beaver, Pennsylvania by 
permitting a variation of the hours of 
operation of the control zone. This will 
permit a more efficient utilization of the 
tower for training of airmen by the 
Community College. The authorization 
allows the hours to be varied by 
publication of a notice in the Notices to 
Airmen (NOTAMS). 


EFFECTIVE DATE: December 27, 1982. 
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FOR FURTHER INFORMATION CONTACT: 
Glenn Bales, Airspace and Procedures 
Branch, AEA-530, Air Traffic Division, 
Federal Aviation Administration, 
Federal Building, J.F.K. International 
Airport, Jamaica, New York 11430, 
Telephone (212) 917-1228. 


SUPPLEMENTARY INFORMATION: The 
Beaver County Airport is operated by 
the Community College of Beaver 
County and is used for training students 
to qualify for a control tower operator's 
certificate. The present need for a rule 
change resulted from a requirement for 
more available hours of control zone 
operation to increase the amount of 
training time available. It appears that a 
more flexible method of extending or 
even reducing hours of operation would 
be to give such authority to vary the 
hours to meet training requirements by 
merely requiring publication of Notices 
to Airmen. Since this amendment will 
not burden any parties and the 
Community College is preparing its 
curriculum for the start of the new 
calendar year, good cause exists for 
waiving the notice and public comment 
procedures and the amendment may be 
made effective in less than 30 days. 


List of Subjects in 14 CFR Part 71 
Control zones. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
Subpart G of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended, effective December 27, 1982, 
as follows: 


1. Amend § 71.171 of Part 71, Federal 
Aviation Regulations, by altering the text of 
the description of the Beaver Falls, 
Pennsylvania, Control Zone by deleting, “this 
control zone is effective from 0900 to 2100 
hours, local time daily, June 1 through August 
31, and from 0900 to 1700 hours, local time 
daily, September 1 through May 31” and by 
substituting, “this control zone is effective 
from 0900 to 2100 hours, local time daily, June 
1 through August 31, and from 0900 to 1900 
hours, local time daily, September 1 through 
May 31, or during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory,” therefore. 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.69) 

Note.—The FAA has determined that this 
amendment only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore (1) Is not a “major rule” under 





57488 


Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of regulatory evaluatior as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this amendment will not have a 
significant economic impact on a substantial 
number of smal] entities under the criteria of 
the Regulatory Flexibility Act. 

Issued in Jamaica, New York on December 
21, 1982. 
Timothy L. Hartnett, 
Acting Director, Eastern Region. 
[FR Doc. 82-35081 Filed 12-23-82; 8:45 am] 
BILLING CODE 4910-13-M 


FEDERAL TRADE COMMISSION 


16 CFR Part 13 
[Docket C-3099] 


BATUS Inc.; Prohibited Trade 
Practices, and Affirmative Corrective 
Actions 


AGENCY: Federal Trade Commission. 
ACTION: Consent order. 


SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement requires, among other things, 
that a Louisville, Kentucky management 
and holding company timely divest 
200,000 square feet of its retail floor 
space, and reduce the volume of its 
retail sales by $20 million of 1981 sales. 
Further, the company is barred from 
making certain acquisitions in 
prescribed areas without prior 
Commission approval. 

DATE: Complaint and order issued 
December 6, 1982.* 

FOR FURTHER INFORMATION CONTACT: 
FTC/CS-~4, Daniel P. Ducore, 
Washington, D.C. 20580. (202) 724-1268. 
SUPPLEMENTARY INFORMATION: On 
Tuesday, July 20, 1982, there was 
published in the Federal Register, 47 FR 
31392, a proposed consent agreement 
with analysis In the Matter of BATUS 
Inc., a corporation, for the purpose of 
soliciting public comment. Interested 
parties were given sixty (60) days in 
which to submit comments, suggestions 
or objections regarding the proposed 
form of order. 

A comment was filed and considered 
by the Commission. The Commission 
has ordered the issuance of the 
complaint in the form contemplated by 
the agreement, made its jurisdictional 


* Copies of the Complaint and the Decision and 
Order filed with the original document. 


findings and entered its order to cease 
and desist, as set forth in the proposed 
consent agreement, in disposition of this 
proceeding. 

The prohibited trade practices and/or 
corrective actions, as codified under 16 
CFR Part 13, are as follows: Subpart— 
Acquiring Corporate Stocks or Assets: 
Section 13.5 Acquiring corporate stocks 
or assets; 13.5-20 Federal Trade 
Commission Act. Subpart—Corrective 
Actions and/or Requirements: Section 
13.533 Corrective Actions and/or 
Requirements. 


List of Subjects in 16 CFR Part 13 


Department stores. 
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret or 


apply sec. 5, 38 Stat. 719, as amended; sec. 7, 
38 Stat. 731, as amended; 15 U.S.C. 45, 18) 


Carol M. Thomas, 

Secretary. 

[FR Doc. 82-34890 Filed 12-23-82; 8:45 am] 
BILLING CODE 6750-01-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Part 1306 


Ban of Urea-Formaidehyde Foam 
insulation; Confirmation of Effective 
Date 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Confirmation of effective date 
of final rule. 


SUMMARY: The Commission confirms 
that the effective date of the ban of new 
installations of urea-formaldehyde foam 
insulation in schools and residences 
was August 10, 1982, as estimated when 
the ban was originally promulgated. 
This announcement is made at this time 
since at the time of the original 
announcement of the effective date, the 
Commission stated that the ban would 
not go into effect until the day after the 
expiration of the period provided by law 
for consideration of a congressional veto 
if that date was later than August 10, 
1982. Also, the effective date could have 
been stayed by a court pending judicial 
review of the ban. Since neither of these 
events occurred, the ban went into 
effect as originally scheduled. 

DATE: The ban applies to all urea- 
formaldehyde foam insulation installed 
after August 10, 1982, in residences or 
schools. 

ADDRESSES: All materials relevant to 
this proceeding may be seen in, or 
copies obtained from, the Office of the 
Secretary, Consumer Product Safety 
Commission, Third Floor, 5401 Westbard 
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Avenue, Bethesda, Maryland 20207, 
telephone (301) 492-6800. 


FOR FURTHER INFORMATION CONTACT: 
Paul Galvydis, Directorate for 
Compliance and Administrative 
Litigation, Consumer Product Safety 
Commission, Washington, D.C. 20207, 
telephone (301) 492-6400. 
SUPPLEMENTARY INFORMATION: On April 
2, 1982, the Commission published in the 
Federal Register a rule banning urea- 
formaldehyde foam insulation installed 
in schools and residences after August 
10, 1982 (47 FR 14366). The ban was 
issued because the Commission 
concluded that there was an 
unreasonable risk of injury from 
irritation, sensitization, and cancer from 
the release of formaldehyde gas from 
the product after it is installed and 
because no feasible standard, including 
labeling or information disclosure, 
would adequately protect the public 
from these risks of injury. A detailed 
‘explanation of the Commission's reason 
for issuing the ban is contained in the 
preamble of the Federal Register notice 
that issued the ban. 

However, during the 90 calendar day 
period of continuous session following 
promulgation of the ban, Congress could 
have exercised its right to disapprove 
the ban pursuant to section 36 of the 
Consumer Product Safety Act, 15 U.S.C. 
2083. Therefore, the ban was made 
effective August 10, 1982, or the day 
after the expiration of the time provided 
for Congress to consider its right to 
disapprove the rule, whichever is later. 
The August 10, 1982, date was selected 
because the Commission estimated that 
the time for consideration of the 
congressional veto provision would 
have expired by that time. However, 
since there was some possibility that 
changes in the congressional schedule 
would extend the 90 calendar days of 
continuous session past the August 10 
date, the Commission indicated that it 
would publish a document at a later 
time confirming the effective date of the 
ban. In fact, the 90 calendar days of 
continuous session expired prior to 
August 10, 1982, and the installation of 
urea-formaldehyde foam insulation in 
residences and schools has been 
prohibited, beginning on August 11, 1982. 

Another reason for confirming the 
effective date of the ban at this time is 
that several actions challenging the 
Commission's ban are now pending in 
the United States Court of Appeals for 
the Fifth Circuit,* and the court could 


*Case numbers 82-4135, 82-4136, 82-4218 and 82- 
4311. 
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have ordered that the effective date of 
the ban be stayed pending the judicial 
review of the Commission's ban. 
However, the court denied the requests 
for a stay that were made in some of 
those cases, and the ban is currently in 
effect. 


List of Subjects in 16 CFR Part 1306 


Cancer, Consumer protection, 
. Educational facilities, Housing 
standards, Insulation, School 
construction. 


Dated: December 21, 1982. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 62-35044 Filed 12-23-82; 8:45 am 
BILLING CODE 6355-01-M 


16 CFR Part 1500 


Federal Preemption of State and Local 
Labeling Requirements; Revocation of 
Rule 


AGENCY: Consumer Product Safety 
Commission. 
ACTION: Revocation of Rule. 


summary: The Commission is revoking 
a regulation concerning the preemption 
of state and local labeling requirements. 
The regulation is no longer valid 
because it is based on a provision of the 
Federal Hazardous Substances Act that 
was substantially amended in 1976. 


EFFECTIVE DATE: The revocation will 
become effective on January 26, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Alan Shakin, Office of the General 
Counsel, Consumer Product Safety 
Commission, Washington, D.C. 20207; 
telephone (301) 492-6980. 
SUPPLEMENTARY INFORMATION: In 1966 
Congress amended the Federal 
Hazardous Substances Labeling Act, 15 
U.S.C. 1261, et seq.; Pub. L. 89-756. 
Among other changes—including a 
name change to the Federal Hazardous 
Substances Act (FHSA)—a preemption 
provision was added to the statute as 
section 18(b). 

The Food and Drug Administration, 
the agency that then administered the 
FHSA, subsequently issued a regulation 
that implemented this preemption 
provision. 21 CFR Part 191. When the 
Consumer Product Safety Commission 
came into existence in May 1973, it took 
over the responsibility for administering 
the FHSA. In September 1973 the 
Commission re-issued the FHSA 
premption regulation, with minor 
modification, and transferred it to 16 
‘CFR 1500.7. 38 FR 27012, Sept. 27, 1973. 

In May 1976 Congress amended the 
FHSA preemption provision, section 


18(b), significantly. Consumer Product 
Safety Commission Improvements Act 
of 1976; Pub. L. 94-284. The regulation 
that implemented the 1966 version, 16 
CFR 1500.7, became incompatible with 
the new statutory provision. Therefore, 
the Commission is now revoking this 
regulation. 

Under the Administrative Procedure 
Act, the issuance of rules must generally 
be preceded by a notice of proposed 
rulemaking and an opportunity for 
submission of written comments. An 
exception exists when “the agency for 
good cause finds (and incorporates the 
finding and a brief statement of reasons 
therefor in the rules issued) that notice 
and public procedure thereon are 
impractical, unnecessary, or contrary to 
the public interest.” 5 U.S.C. 553{b). In 
this case, the Commission finds that a 
notice and comment rulemaking 
procedure is unnecessary because the 
statutory basis of the existing FHSA 
preemption regulation no longer exists. 


PART 1500—[AMENDED] 


§ 1500.7 [Removed and reserved] 

Therefore, pursuant to provisions of 
the Administrative Procedure Act, 5 
U.S.C. 553, § 1500.7 of Title 16, Chapter 
II, Subchapter C of the Code of Federal 
Regulations is revoked, removed, and 
reserved. Effective date: The revocation 
shall become effective on January 26, 
1983. 


(5 U.S.C. 553; 15 U.S.C. 1261 et seg.) 
List of Subjects in 16 CFR Part 1500 


Consumer protection, Labeling, 
Preemption. 

Dated: December 21, 1982. 
Sadye E. Dunn, 


Secretary, Consumer Product Safety 
Commission. 

(FR Doc. 82-36045 Filed 12-23-82; 8:45 am] 
BILLING CODE 6355-01-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 7 
[T.D. 7863] 


Transfers Involving Foreign 
Corporations 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Temporary regulations. 


SUMMARY: This document provides 
temporary income tax regulations that 
amend the existing temporary 
regulations relating to the treatment of 
certain exchanges of stock in a foreign 
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corporation for stock in another foreign 
corporation by a United States person 
that are described in section 367 of the 
Internal Revenue Code of 1954. The 
temporary regulations are necessary to 
provide the public with the immediate 
guidance needed to meet the 
requirements of section 367. The 
regulations are also necessary to 
provide guidance to officers and 
employees of the Internal Revenue 
Service with respeet to the requirements 
of that section. The text of the 
temporary regulations set forth in this 
document also serves as the text of 
proposed regulations cross-referenced in 
the Proposed Rules section of today’s 
Federal Register. 


DATES: The amendments are 

effective for certain exchanges that are 
described in both section 354 and in 
either section 351 or 361 and that begin 
after January 26, 1983 and, at the option 
of the taxpayer, to any other such 
exchange that begins after December 31, 
1977, and during an open taxable year. 


FOR FURTHER INFORMATION CONTACT: 
Martha E. Kadue of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224, Attention: CC:LR:T (202-566- 
3238). 


SUPPLEMENTARY INFORMATION: 
Background 


On December 27, 1977, temporary 
income tax regulations under section 367 
were adopted (42 FR 65152). On October 
2, 1979, those regulations were amended 
to provide examples (44 FR 57390). 
Under § 7.367(b)-4(b), the temporary 
regulations provided that, in the event of 
an overlap between section 351 or 361 
and a section 368(a)(1)(B) reorganization 
(hereinafter referred to as an “overlap 
transaction”), the transaction was to be 
considered as a section 351 or 361 
exchange and not as a section 
368(a)(1)(B) reorganization. As a 
consequence, the transaction was 
considered to be governed by the rules 
pertaining to section 367(a) and not by 
the rules pertaining to section 367(b). 
Two overlap transactions were 
illustrated in § 7.367(b)-13, example (14). 
The temporary regulations provided in 
this document change the rule of the 
previous temporary regulations and 
treat overlap transactions as exchanges 
described in section 367(b). 

The temporary regulations set forth 
herein provide that the rules of 
§ 7.367(b)-7 are applicable to overlap 
transactions if the exchanging 
shareholder is a United States 
shareholder (within the meaning of 
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§ 7.367(b)—2(b)) of the corporation 
whose stock is exchanged. Gain 
realized, if any, on the exchange in 
excess of the section 1248 amount taken 
into account under § 7.367(b)-7 must be 
included, as a general rule, in gross 
income. 

In overlap transactions in which the 
exchanging shareholder is not a United 
States shareholder (within the meaning 
of § 7.367(b)-2(b)) of the corporation 
whose stock is exchanged, these 
temporary regulations provide that, as a 
general rule, all gain realized in 
connection with the exchange will be 
currently included in gross income. 

A United States person (whether or 
not a United States shareholder) can 
avoid current inclusion of gain in gross 
income (but only to the extent the gain 
exceeds the section 1248 amount, if any, 
in the case of a United States 
shareholder) if such person treats the 
exchange as an exchange to which the 
rules of section 367(a) apply and if, 
under the regulations applicable to 
section 367(a), the gain would not be 
currently recognized (i.e., if a favorable 
ruling is received or if the exchange is 
an exchange exempted from the ruling 
requirement procedure by regulations, 
when issued, under section 367{a}(2)). 
Moreover, if the transferee corporation 
is a controlled foreign corporation after 
the transfer and if the exchanging 
shareholder is a United States 
shareholder (within the meaning of 
§ 7.367(b)-2(b)) of the transferee 
corporation after the transfer and of the 
corporation whose stock is transferred 
both before and after the transfer, then 
the attribution rules of § 7.367(b)-9 
apply, as provided by § 7.367(b)-7, and 
the excess gain inclusion rules of 
§ 7.367(b)-4(b) do not apply. These rules 
apply only to exchanges that are 
reorganizations described in section 
368(a)(1}(B), and any intention on the 
part of the transferee corporation at the 
time of the transaction to dispose of the 
acquired stock may adversely affect the 
qualification of the exchange as a 
reorganization. 

This document also contains an 
amendment to example (14) of 
§ 7.367(b)-13 to illustrate the application 
of this new rule. Since these overlap 
transactions are considered to be 
transfers described in section 367({b) and 
not in section 367(a), under these 
temporary regulations section 7477 does 
not apply. These regulations are issued 
under the authority contained in 
sections 367(b) (90 Stat. 1634; 26 U.S.C. 
367(b)) and 7805 (68A Stat. 917; 26 U.S.C. 
7805) of the Internal Revenue Code of 
1954. 


, 


Need for Temporary Regulations 


In general, under section 367, a foreign 
corporation will not be considered to be 
a corporation unless the requirements of 
that section and the regulations 
thereunder are met. If a foreign 
corporation is not considered to be a 
corporation, then various nonrecognition 
rules applicable to transfers involving 
corporations will not apply. Therefore, 
for taxpayers and officers and other 
employees of the Internal Revenue 
Service to be able to determine whether 
a nonrecognition provision will apply to 
a transaction, it is essential that the 
consequences of the transaction be 
clearly defined. Because of the 
importance of this matter and in 
response to comments received from 
taxpayers with respect to the earlier 
notice of proposed rulemaking, the 
Internal Revenue Service is adopting on 
a temporary basis the rules contained in 
these temporary regulations. In addition, 
because of the need for immediate 
guidance with respect to these 
provisions, the Internal Revenue Service 
has found it to be necessary to issue 
these regulations prior to giving notice 
and providing for public procedures as 
outlined under section 553(b) of Title 5 
of the United States Code. 


Drafting Information 


The principal author of these 
temporary regulations is Martha E. 
Kadue of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and the 
Treasury Department participated in 
developing the regulations on matters of 
substance and style. 


List of Subjects in 26 CFR Part 7 
Income taxes, Tax Reform Act of 1976. 


PART 7—[ AMENDED] 


Adoption of Amendments to the 
Temporary Regulations 


Accordingly, 26 CFR Part 7 is 
amended as follows: 

Paragraph 1. Section 7.367(b)-4 is 
amended by revising paragraph (b) to 
read as follows: 


§ 7.367(b)-4 Certain exchanges described 
in more than one Code provision. 

(b) Treatment of certain exchanges 
described in both section 354 and in 
either section 351 or 361— 

(1) Jn general. If an exchange of stock 
in a foreign corporation (whether or not 
a controlled foreign corporation) by a 
United States person (whether or not a 
United States shareholder within the 
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meaning of § 7.367(b)-2(b)) pursuant to a 
reorganization described in section 
368(a)(1)(B) involving a foreign 
corporation transferee is described in 
section 351 or section 361 as well as in 
section 354, such exchange is not an 
exchange described in section 367(a)(1) 
and— - 

(i) If the exchanging shareholder is a 
United States shareholder (within the 
meaning of § 7.367(b)-2(b)) of the 
corporation whose stock is exchanged— 

(A) The exchange shall be subject to 
the rules of § 7.367(b)-7, and 

(B) The excess of the gain realized 
(i.e., the fair market value of the stock 
received over the adjusted basis of the 
stock exchanged) over the section 1248 
amount taken into account under 
§ 7.367(b)-7 shall be included in the 
gross income of the exchanging 
shareholder as gain recognized from the 
sale or exchange of the stock 
exchanged; or 

(ii) If the exchanging shareholder is 
not a United States shareholder (within 
the meaning of § 7.367(b)-2(b)) of the 
corporation whose stock is exchanged, 
the entire amount of gain realized {i.e., 
the fair market value of the stock 
received over the adjusted basis of the 
stock exchanged) shall be included in 
the gross income of the exchanging 
shareholder as gain recognized from the 
sale or exchange of the stock 
exchanged. 

(2) Exceptions. This subparagraph (2) 
applies only to the gain treated as gain 
recognized on the sale or exchange of 
the stock exchanged and does not apply 
to any amount subject to the rules of 
§ 7.367(b)-7, as provided in paragraph 
(b)(1)(i)(A) of this section. 

(i) Specified treatment. If the United 
States person treats its exchange of 
stock in the foreign corporation as an 
exchange to which the rules under 
section 367(a) apply and— 

(A) Pursuant to a request filed in 
accordance with the regulations 
pertaining to transfers under section 
367(a)(1), it is established to the ° 
satisfaction of the Commissioner that 
such exchange is not in pursuance of a 
plan having as one of its principal 
purposes the avoidance of Federal 
income taxes, then the gain otherwise 
required to be included in gross income 
under paragraph (b)(1)(i)(B) or 
paragraph (b)(1)(ii) of this section shall 
not be currently recognized and shall 
not be included in gross income; or 

(B) The exchange of stock is the type 
of exchange designated by the Secretary 
pursuant to regulations (not as yet 
issued) under section 367(a)(2) as not 
requiring the filing of a request under 
section 367(a)(1), then the gain required 
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to be included in gross income under 
paragraph (b)(1)(i)(B) or paragraph 
(b)(1)(ii) of this section shall be treated 
instead in accordance with the 
regulations under section 367(a)(2). 

; {ii) Controlled foreign corporations. 
if— 

(A) The transferee corporation is a 
controlled foreign corporation after the 
transfer, and 

(B) The exchanging shareholder is a 
United States shareholder (within the 
meaning of § 7.367(b)-2(b))} of the 
corporation whose stock is exchanged 
both before and after the transfer and of 
the transferee corporation after the 
transfer, then paragraph (b)(1)(i)(B) of 
this section shall not apply. 

(3) Effective date. The rules of this 
paragraph (b) apply to exchanges that 
begin after January 26, 1983. For the 
rules applicable to exchanges that began 
before that date, see 26 CFR 7.367{b)- 
4(b) as it appeared in the Code of 
Federal Regulations revised as of April 
1, 1982. However, the rules contained in 
paragraph (b) (1) and (2) of this section 
for the treatment of certain exchanges 
described in that paragraph may, at the 
option ofthe taxpayer, apply also to any 
exchange beginning after December 31, 
1977, and during a taxable year with 
respect to which action by the Internal 
Revenue Service is not barred by any 
statute of limitations. 


* * * * * 


Par. 2. Example (14) of § 7.367{b)-13 is 
revised to read as follows: 


§ 7.367(b)-13 Examples. * * * 

Example (14). (a) F is a foreign corporation 
that was organized in country C on January 1, 
1978. At all times since that date, A, a 
domestic corporation, has owned 100 percent 
of the outstanding stock of F. All-of F's assets 
are used in a manufacturing business. The F 
stock does not comprise substantially all of 
A's assets. On January 1, 1983, A exchanges 
all of its stock of F for 80 percent of the 
outstanding voting stock of Y, an unrelated 
foreign corporation organized in country C. 
At the time of the exchange, A’s Y stock 
received in the exchange has a fair market 
value of $600, A's adjusted basis in its F stock 
is $300, and A’s section 1248 amount 
attributable to its F stock is $200. The 
exchange of stock of F by A would be 
described in section 351 if the status of ¥ as a 
corporation is recognized. This exchange 
would also be described in section 354 (a 
reorganization described in section 
368(a)(1)(B)) if the status of F and Y as 
corporations is recognized. Under § 7.367(b)- 
4(b)(1){i)(A), the exchange is considered to be 
one to which § 7.367(b)-7 applies. Under 
§ 7.367(b)-7(b), the exchange is treated as 
one to which § 7.367(b)-9 applies, and under 
that latter section the section 1248 amount of 
$200 must be attributed to the Y stock 
received in the exchange. If § 7.367(b)- 


4(b)(2)(i)} or {ii) did not apply, then under 

§ 7.367(b}—4(b)(1)(i}(B), A would have to 
include $100 in gross income as gain from the 
exchange of the F stock. This amount is equal 
to the excess of the gain realized, or $300 
($600 minus $300), over the section 1248 
amount taken into account under § 7.367(b)- 
4(b)(1)(i)(A), or $200. However, since Y is a 
controlled foreign corporation after the 
transfer and since A is a United States 
shareholder (within the meaning of 

§ 7.367(b)-2(b)} of F both before and after the 
transfer and of Y after the transfer, by reason 
of § 7.367(b)-4(b)(2)(ii) no gain is recognized 
on the transfer under § 7.367(b)—4({b)(1)({i)(B). 
but the section 1248 amount of $200 must be 
attributed to the Y stock received in the 
exchange under § 7.367(b)—4(b)(1){i)(A). 

(b) The facts are the same as in paragraph 
(a) of this example, except that A receives 
only 30 percent of the Y stock, unrelated 
foreign persons receive an additional 50 
percent of the Y stock in exchange for their 
contribution of property to Y, and Y is not a 
controlled foreign corporation after the 
exchange. Under § 7.367(b}-7(c)(1){i), A must 
include in gross income the $200 section 1248 
amount attributable to the F stock exchange. 
Unless § 7.367(b}—4{b)(2)(i) applies, under 
§ 7.367(b)-4(b)(1)(i)(B) of this section, A must 
also include $100 in gross income as gain 
from the exchange of the F stock. 

(c) The facts are the same as in paragraph 
(b) of this example, except that under 
§ 7.367(b)-4(b)(2)(i)(A), A receives a 
favorable ruling that the exchange is not 
considered to be in pursuance of a plan 
having as one of its principal purposes the 
avoidance of Federal income taxes. As a 
result, A is only required to include in gross 
income the $200 section 1248 amount 
determined pursuant to § 7.367(b}- 
4(b)(1)(i)(A) and is not required to include in 
gross income the $100 determined pursuant to 
§ 7.367(b}-4(b)(1)(i)(B). 

(d) The facts are the same as in paragraph 
(a) of this example, except that A owns only 
five percent of the outstanding 5 stock, B (an 
unrelated domestic corporation) owns 75 
percent of the outstanding F stock, and both 
A and B exchange their F stock for F and 75 
percent, respectively, of the outstanding stock 
in Y. Although A is a United States person at 
the time of the exchange, A is not and has 
never been a United States shareholder 
(within the meaning of § 7.367(b)-2(b)) of F. 
Therefore, A’s section 1248 amount with 
respect to its F stock is zero. Unless 
§ 7.367(b)—4(b)(2)(1) applies, under § 7.367(b)- 
4(b)(1)(ii) A must include $300 in gross 
income as gain from the exchange of its F 
stock. 

(e) The facts are the same as in paragraph 
(a) of this example, except that the F stock 
does comprise substantially all of A's assets, 
A transfers all of its stock in F to Y in 
exchange for 70 percent of Y's outstanding 
stock, and A remains in existence and does 
not distribute the Y stock received in the 
exchange to its shareholders. The exchange 
of stock of F by A would be described in 
section 361 (a reorganization described in 
section 368(a)(1)(C)) if the status of Y as a 
corporation is recognized. This exchange 
would also be described in section 354 (a 
reorganization described in section 368(a)(1) 
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(B)) if the status of F and Y as corporations is 
recognized. Under § 7.367(b)—4{b), the 
exchange is considered to be one to which 
section 367(b) applies. The remaining tax 
consequences of this exchange are the same 
as the consequences illustrated in paragraph 
(a) of this example. 

(f) The facts are the same as in paragraph 
(a) of this example, except that on January 1, 
1982, A sells 60 percent of the voting stock of 
F to a foreign corporation at a gain and 
reports such gain as required under the Code. 
At the time of the January 1, 1983 exchange of 
F stock by A for Y stock, A’s adjusted basis 
in the retained stock of F is $300 and A's 
section 1248 amount attributable to the 
retained stock of F is $200. While F is no 
longer a controlled foreign corporation, A is 
treated as a United States shareholder of F 
for five years following the sale of F stock 
under § 7.367(b)-2(b). Therefore, § 7.367{b)- 
4(b)(1)(i)(A) and the exception of § 7.367(b)- 
4(b){2)(ii} apply to the January 1, 1983 
exchange of F stock by A for Y stock, and the 
tax consequences of that exchange are the 
same as the consequences illustrated in 
paragraph (a) of this example. 


. * * . . 


Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 


Approved: December 13, 1982. 
John E. Chapoton, 
Assistant Secretary of the Treasury. 
{FR Doc. 82-35038 Filed 12-23-82; 8:45 am] 
BILLING CODE 4830-01-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 

32 CFR Part 199 

[DOD Reg. 6010.8-R, Amdt. No. 18} 


Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS); 
Morbid Obesity 


AGENCY: Office of the Secretary of 
Defense, DOD. 


ACTION: Final rule. 


SUMMARY: This amendment clarifies the 
Program exclusion of all services related 
to obesity, permitting consideration only 
for surgical treatment of morbid obesity. 
This clarification is necessary to set 
forth very limited criteria which will 
permit individual case review of life- 
endangering instances.This exception 
applies to gastric bypass, gastric 
stapling or gastroplasty for those 
individuals who are morbidly obese. 
Program payment may not be made for 
any other surgical or nonsurgical 
treatment, even if morbid obesity is 
present. 


EFFECTIVE DATE: December 27, 1982. 
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FOR FURTHER INFORMATION CONTACT: 
Ms. Rose M. Sabo, Policy Branch, 
OCHAMPUS, telephone (303) 361-8608. 
SUPPLEMENTARY INFORMATION: The 
proposed amendment was published in 
46 FR 34352-34353, July 1, 1981, and 
invited comments for 30 days. 
Comments were received from three 
interested organizations and agencies. 

1. All of the comments endorsed the 
proposal but suggested we delete the 
intestinal bypass from coverage because 
of serious complications that have been 
documented. We have accepted the 
recommendation and deleted the 
intestinal bypass from coverage. 

2. One of the comments recommended 
there be no requirement for an 
associated complication because the 
incidence of sudden death is 
significantly increased by the 100 pound 
increase in weight. The commenter felt 
that complications should be prevented 
by early treatment when possible. The 
commenter also felt that a somewhat 
lower weight should be accepted when 
there are medical complications, for 
example, 75% or 75 pounds above ideal. 

The morbid obesity benefit actually 
provides payment for the following two 
categories of patients: 

—Those with a specific severe medical 
condition who are 100 pounds over 
their ideal weight; and 

—Those who are 200% or more over 
their ideal weight. (This category does 
not require medical complications to 
be present.) 

These criteria were professionally 
developed, and the definition of morbid 
obesity reflects the general opinion as to 
which cases justify surgical intervention. 
We have found it necessary to be very 
specific in benefit parameters as a 
matter of fiscal responsibility and to 
protect Program beneficiaries. Surgical 
intervention is not intended to be the 
treatment of choice for obesity. The 
definition of morbid obesity developed 
for CHAMPUS is very similar to the 
definition used by other major health 
care plans. Because of these 
considerations, it does not seem 
appropriate to revise the definition. 

3. Some comments recommended that 
individual consideration be given to 
cases for which surgery is usually 
contraindicated and for which the 
patient does not fall within the age 18 to 
50 category. The commenters felt this 
would allow consideration of unique 
cases in which surgery would be 
medically appropriate. 

We have accepted this 
recommendation and deleted the 
previous restriction. Instead of denying 
automatically those cases that do not 
fall within the specified age limits and 


those cases for which surgery would 
usually be contraindicated, we will 
permit individual case review. This will 
allow for special consideration of those 
unique cases in which surgery may 
indeed be the appropriate course of 
treatment. 

Numerous studies, as well as medical 
literature, report a large number of 
intestinal bypasses (such as the 
jejunoileal) which later require a second 
surgery because of the serious 
complications that result. The surgeon 
will, in many cases, do a gastric bypass, 
gastric stapling or gastroplasty to help 
the patient avoid regaining the weight 
that was lost. In this situation, even 
though the patient's condition may not 
meet technically the definition of morbid 
obesity because of the weight that has 
already been lost, payment will be 
made. This amendment is being revised 
to provide special benefit consideration 
for those cases. 

In addition to the substantive 
changes, the language of the morbid 
obesity section is being simplified. 


List of Subjects in 32 CFR Part 199 


Health insurance, Military personnel, 
Handicapped. 


Accordingly, 32 CFR, Chapter I, is 
amended as follows: 


PART 199—IMPLEMENTATION OF THE 
CIVILIAN HEALTH AND MEDICAL 
PROGRAM OF THE UNIFORMED 
SERVICES 


1. Section 199.8 is amended by adding, 
following paragraph (b)(108), Missing in 
Action, a new paragraph (b)(109), 
Morbid Obesity, as set forth below and 
by redesignating present paragraphs, 
(b)(109) through (179) as (b)(110) through 
(180). 


§ 199.8 Definitions. 


* * * * 7 


(b) Specific definitions. 


* * * * 


(109) Morbid Obesity. “Morbid 
Obesity” means the body weight is 100 
pounds over ideal weight for height and 
bone structure, according to the most 
current Metropolitan Life Table, and 
such weight is in association with 
severe medical conditions known to 
have higher mortality rates in 
association with morbid obesity; or, the 
body weight is 200% or more over ideal 
weight for height and bone structure 
according to the most current 
Metropolitan Life Table. The associated 
medical conditions are diabetes 
mellitus, hypertension, cholecystitis, 
narcolepsy, pickwickian syndrome (and 
other severe respiratory diseases), 


hypothalmic disorders, and severe 
arthritis of the weight-bearing joints. 

2. Section 199.10 is amended by 
adding a new paragraph (e)(15) and 
revising paragraph (g)(28) as set forth 
below: 


§ 199.10 Basic program benefits. 


* * * * * 


(e) Special benefit information. 


* * 


(15) Morbid obesity. The CHAMPUS 
morbid obesity benefit is limited to the 
gastric bypass, gastric stapling or 
gastroplasty method. 

(i) Conditions for coverage. Payment 
may be extended for the gastric bypass, 
gastric stapling or gastroplasty method 
only when one of the following 
conditions is met: 

(a) The patient is 100 pounds over the 
ideal weight for height and bone 
structure and has an associated severe 
medical condition. These associated 
medical conditions are diabetes 
mellitus, hypertension, cholecystitis, 
narcolepsy, pickwickian syndrome (and 
other severe respiratory diseases) 
hypothalmic disorders and severe 
arthritis of the weight-bearing joints. 

(b) The patient is 200% or more over 
the ideal weight for height and bone 
structure. An associated medical 
condition is not required for this 
category. 

(c) The patient has had an intestinal 
bypass or other surgery for obesity and, 
because of complications, requires a 
second surgery (a takedown). The 
surgeon will, in many case, do a gastric 
bypass, gastric stapling or gastroplasty 
at the same time as the takedown to 
help the patient avoid regaining the 
weight that was lost. In this situation 
payment is authorized, even though the 
patient's condition may not technically 
meet the definition of morbid obesity 
because of the weight that was already 
lost following the initial surgery. 

(ii) Exclusions. (a) CHAMPUS 
payment may not be made for 
nonsurgical treatment of obesity or 
morbid obesity, for dietary control or 
weight reduction. 

(5) CHAMPUS payment may not be 
made for surgical procedures other than 
the gastric bypass, gastric stapling or 
gastroplasty, even if morbid obesity is 
present. 


* * * * * 


(g) Exclusions and limitations. * * * 


(28) Obesity: weight reduction. 
Services and supplies related to obesity 
or weight reduction whether surgical or 
nonsurgical; wiring of the jaws or any 
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procedure of similar purpose regardless 
of the circumstances under which 
performed; except that benefits may be 
provided for the gastric bypass, gastric 
stapling and gastroplasty procedures in 
connection with “morbid obesity” as 
provided in paragraph (e)(15) of this 
part. 

(10 U.S.C. 1079, 1086; 5 U.S.C. 301) 
December 16, 1982. 


M. 5S. Healy, 

OSD Federal Register Liaisen Officer, 
Washington Headquarters Services; 
Department of Defense. 

[FR Doc. 8234644 Filed 12-23-82; 8:45 am) 
BILLING CODE 3810-01-M 


Department of the Air Force 
32 CFR Part 802 


Air Force Technical Order System 
AGENCY: Air Force Department, DOD. 
ACTION: Final rule. 


SUMMARY: The Department of the Air 
Force is amending its administration 
regulations by removing Part 802 on Air 
Force technical order system of Chapter 
VII, Title 32. The source document, Air 
Force Regulation (AFR) 8-2, has been 
revised, It is intended for internal 
guidance and has limited applicability to 
the general public. This action is a result 
of departmental review in an effort to 
insure that only regulations which 
substantially affect the public are 
maintained in the Air Force portion of 
the Code of Federal Regulations. 


EFFECTIVE DATE: December 27, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Stiegmann, USAF, AF/LEYE, 


Pentagon, Washington, D.C., telephone 
(202) 697-9179. 


SUPPLEMENTARY INFORMATION: 


PART 802—[REMOVED] 


Accordingly, 32 CFR is amended by 
removing Part 802. 


List of Subjects in 32 CFR Part 802 
Government property management, 

Government procurement, Safety. 

(Sec. 8012, 70A Stat. 488; 10 U.S.C. 8012.) 

Winnibel F. Holmes, 

Air Force Federal Register Liaison Officer. 


[FR Doc. 82-34817 Filed 12-23-82; 8:45 am} 
BILLING CODE 3910-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 117 

[CGD7 82-14] 


Drawbridge Operation Regulations; 
Atlantic Intracoastal Waterway, Indian 
River, Brevard County, Florida and 
Atlantic Intracoastal Waterway, Halifax 
River, Volusia County, Florida 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment revokes the 


regulations for the drawbridge across 
the AIWW (Halifax River), mile 824.9, 
Granada Avenue (State Road 40), 
Ormond Beach and the drawbridge 
across the A[WW (Indian River), mile 
918.2, State Road 516 at Melbourne 
because adjacent high level fixed 
bridges have been opened to vehicular 
traffic and demolition of the 
drawbridges is in progress. Notice and 
public procedure have been omitted 
from this action due to the removal of 
the bridges concerned. 


EFFECTIVE DATE: This amendment 
becomes effective on January 26, 1983. 


FOR FURTHER INFORMATION CONTACT: 
J. R. Kretschmer, Seventh Coast Guard 
District, telephone (305) 350-4108. 


SUPPLEMENTARY INFORMATION: This 
action has no economic consequences. It 
merely revokes regulations that are now 
meaningless because they pertain to 
drawbridges that remain open to 
navigation. Consequently, this action 
cannot be considered to be a major rule 
under Executive Order 12291. 
Furthermore, it has been found to be 
nonsignificant under the Policies and 
Procedures for Simplification, Analysis, 
and Review of Regulations (DOT Order 
2100.5 of May 22, 1980), and does not 
warrant preparation of an economic 
evaluation. Because no notice of 
proposed rulemaking is required under 5 
U.S.C. 553, this action is exempt from 
the Regulatory Flexibility Act (5 U.S.C. 
605(b)). However, this action will not 
have a significant effect on a substantial 
number of small entities. 


Drafting Information: 


The drafters of this rule are: J. R. 
Kretschmer, Project Officer, and 
Lieutenant Michael T. Harris, Project 
Attorney. 


List of Subjects in 33 CFR Part 117 
Bridges. 
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PART 117—[ AMENDED] 


§§ 117.433 and 117.436 [Amended] 

In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations, is amended by removing 
§ 117.433(a) and § 117.436(b}(1). 

(33 USC 499; 49 USC 1655(g)(2); 49 CFR 
1.46(c)(5); 33 CFR 1.05-1(g)(3)). 

Dated: December 8, 1982. 

A. D. Breed, 

Deputy Commander, U.S. Coast Guard, 
Seventh District. 

[FR Doc. 82-34934 Filed 12-23-82; 8:45 am] 
BILLING CODE 4910-14-M 


33 CFR Part 117 
[CGD7 82-12] 


Drawbridge Operation Regulations; St. 
Lucie River, Okeechobee Waterway, 
Mile 7.5 at Stuart, Martin County, 
Florida 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


summanry: At the request of the City of 
Stuart, the Coast Guard is changing the 
regulations governing the Roosevelt 
drawbridge at Stuart, Florida by 
permitting the number of openings to be 
limited during certain periods. This 
change is being made because periods of 
peak vehicular traffic have changed. 
This action will accommodate the needs 
of vehicular traffic and still provide for 
the reasonable needs of navigation. 


EFFECTIVE DATE: This rule becomes 
effective on January 26, 1983. 

FOR FURTHER INFORMATION CONTACT: 
James R. Kretschmer, Bridge 
Administrator, Seventh Coast Guard 
District, telephone (305) 350-4108. 
SUPPLEMENTARY INFORMATION: On 
August 30, 1982, the Coast Guard 
published a proposed rule (47 FR 38154) 
concerning this amendment. The 
Commander, Seventh Coast Guard 
District, also published these proposals 
as a Public Notice dated September 24, 
1982. In each notice, interested persons 
were given until October 14, 1982 to 
submit comments. 


Drafting Information: 


The principal persons involved in 
drafting this rule are: James R. 
Kretschmer, Project Officer, and 
Lieutenant Michael T. Harris, Project 
Attorney. 


Discussion of Comments 


No comments were received in 
response to publication in the Federal 
Register. Sixteen responses to the public 
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notice were received. Ten comments 
agreed with the proposed rule. Three 
commentors suggested that the 
restricted hours be extended throughout 
the day. Since the bridge presently 
opens less than twice per hour outside 
the restricted periods, further 
restrictions are not considered justified. 
One commentor suggested that the 
bridge not open at all during morning 
and evening rush hours. Since the bridge 
presently opens an average of one time 
during the morning and evening rush 
hours, this additional restriction to 
navigation is not considered justified. 
Two commentors objected to the 
proposed rule limiting openings to the 
hour and half-hour between noon and 2 
p.m. indicating that when the adjacent 
railway bridge is in a down position, 
waterborne traffic will be subject to 
long delays during the restricted periods. 
An additional paragraph has been 
added to the final rule to provide that if 
the adjacent railway bridge is in a 
“down” or closed position, the highway 
bridge need not open for east bound 
vessels. However, the bridge shall open 
as soon as the railway bridge resumes 
its “up” or open position if any vessels 
are waiting to pass. This a non- 
substantive addition to the rule and 
requires no additional comment since 
the railroad bridge is remotely operated, 
and provides a lesser vertical clearance 
in a closed position than the highway 
bridge. Since this rule exempts tugs with 
tows, the major commercial users of the 
waterway, it is expected that there will 
be only minimal economic impact. 


Economic Assessment and Certification 


These final regulations have been 
reviewed under the provisions of 
Executive Order 12291, and have been 
determined not to be major rules. They 
are considered to be nonsignificant in 
accordance with guidelines set out in 
the Policies and Procedures for 
Simplification, Analysis, and Review of 
Regulations (DOT Order 2100.5 of May 
22, 1980). As explained above, an 
economic evaluation has not been 
conducted since its impact is expected 
to be minimal. In accordance with 605(b) 
of the Regulatory Flexibility Act (5 
U.S.C. 605(b)), it is also certified that 
these rules will not have a significant 
impact on a substantial number of small 
entities. 


List of Subjects in 33 CFR Part 117 
Bridges. 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 


Regulations, is amended by revising 
§ 117.438b to read as follows: 


§ 117.438b St. Lucie River, Okeechobee 
Waterway, mile 7.5, Roosevelt Bridge, U.S. 
Highway No. 1, Stuart, Florida. 

(a) From 7:30 a.m. to 9:00 a.m.; 12 noon 
to 2:00 p.m.; and 4:00 p.m. to 6:00 p.m., 
Monday through Friday, the draw need 
not open for passage of vessels except 
that on the hour and half-hour the draw 
shall open to pass all accumulated 
vessels. At all other times the draw shall 
open on signal. 

(b) When the adjacent Florida East 
Coast Railway bridge is in a closed 
position on the hour or half-hour, during 
the restricted periods, the draw need not 
open for eastbound vessels. When the 
railway bridge opens, the draw shall 
open upon signal to pass all 
accumulated vessels. 

(c) The draw shall open at any time 
for the passage of public vessels of the 
United States; state, or local government 
vessels used for public service, tugs with 
tows; and vessels in distress. The 
opening signal from these vessels is five 
short blasts of a whistle, horn, other 
sound producing device, or by shouting. 

(d) The owner of or agency controlling 
the bridge shall conspicuously post 
notices containing the substance of 
these regulations both upstream and 
downstream, on the bridge or elsewhere, 
in such a manner that they can easily be 
read at all times from an approaching 
vessel. 

(33 U.S.C. 499; 49 U.S.C. 1655(g)(2); 49 CFR 
1.46 (c)(5); 33 CFR 1.05-1(g)(3)) 

Dated: December 8, 1982. 
A. D. Breed, 


Deputy Commander, U.S. Coast Guard 
Seventh District. 


[FR Doc. 82-34935 Filed 12-23-82; 8:45 am] 
BILLING CODE 4910-14-M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 


Agency for international Development 


41 CFR Ch. 7 
[AIDPR Notice 83-3] 


Deletion of AID Procurement 
Regulation (AIDPR) Appendix C; 
Contractor Performance Evaluation 
Report 


AGENCY: Agency for International 
Development. 
ACTION: Final rule. 


SUMMARY: This Agency for International 
Development Procurement Regulation 
(AIDPR) Notice deletes the title and text 
of AIDPR Appendix C relating to 
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Contractor Performance Evaluation 
Report, reserving Appendix C for future 
use. This action represents a change in 
the Agency’s internal procedures for the 
handling of contractor performance 
evaluation information. 


EFFECTIVE DATE: This AIDPR notice is 
effective on Nov. 26, 1982. 


FOR FURTHER INFORMATION CONTACT: 

V. Henry Walker, M/SER/CM/SD/POL, 
Agency for International Development, 
Washington, D.C. 20523. Telephone (703) 
235-9107, 


SUPPLEMENTARY INFORMATION: This 
AIDPR Notice is a procurement 
regulation, and has been exempted from 
the requirements of Executive Order 
12291 of February 17, 1981, pursuant to 
Section 8(b) of the Order, by the 
Director, OMB, in a letter dated April 8, 
1981, as amended December 2, 1981. The 
determination required by paragraph 4a 
of OFPP Policy Letter 80-5, and the 
certification required by the Regulatory 
Flexibility Act have been made and are 
included in the body of this AIDPR 
Notice. = 


List of Subjects in 41 CFR Ch. 7 
Government procurement. 


Appendix C to Ch. 7—[Removed and 
Reserved] 


1. The Table of Contents of the 
Appendices, which commence at the 
end of the AIDPR text, is amended as 
follows: “Appendix C—Contractor 
Performance Evaluation Report,” is 
revised to read as follows: “Appendix 
C—{Reserved].” 


Appendix C—[Removed and Reserved] 


2. The title and text of Appendix C is 
removed and reserved. 


Determination 


As required by paragraph 4a of OFPP 
Policy Letter 80-5, I hereby determine 
that this AIDPR Notice has been 
reviewed against the policies set forth in 
paragraphs (1) through (8) of Section 2 of 
the Office of Federal Procurement Policy 
Act (Pub. L. 93-400, as amended by Pub. 
L. 96-83, hereinafter referred to as the 
Act), and policy directives issued by 
OFPP under Section 6(h) of the Act. 

Based on this review, I hereby 
determine that this AIDPR Notice is not 
inconsistent with the policies set forth in 
paragraphs (1) through (8) of Section 2 of 
the Act, and policy directives issued by 
OFPP under Section 6(h) of the Act. 


Certification 


Pursuant to the Regulatory Flexibility 
Act, I hereby certify as head of the 
Agency, under AIDPR 7-1.204, that this 
regulation will not have a significant 
economic impact on a substantial 
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number of small entities, including small 
businesses, small organizational units 
and small governmental jurisdictions. 


Authority: This AIDPR Notice is issued 
under 41 CFR 7-1.008-51. 

Dated: December 7, 1982. 
John F. Owens, 
Deputy Assistant to the Administrator for 
Management. 
(FR Doc. 82-35027 Filed 12-23-82; 8:45 am] 
BILLING CODE 6116-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


41 CFR Part 15-3 
[OA-FRL-2274-1] 


Procurement by Negotiation; Small 
Purchases 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


suMMARY: The Environmental Protection 
Agency (EPA) is amending its 
procurement regulation relating to small 
purchases. The intended effect of this 
revision is to eliminate Agency 
regulations duplicating the Federal 
Procurement Regulations (FPR). 


EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Pamela John, Procurement and 
Contracts Management Divison (PM- 
214), Environmental Protection Agency, 
401 M Street, S.W., Washington, D.C. 
20460, (202/382-5026). 


SUPPLEMENTARY INFORMATION: (a) EPA's 
procurement regulation prescribes 
policies and procedures relating to small 
purchases. This rule removes these 
policies and procedures as they 
duplicate guidance in the FPR. 

(b) The Agency has not invited public 
comments on this rule as its purpose is 
to reduce the proliferation of regulations 
on small purchases. 

(c) The Office of Management and 
Budget (OMB) has exempted this 
regulation from the requirements of 
Executive Order 12291 pursuant to 
Section 8{b) of that Order. 


List of Subjects in 41 CFR Part 15-3 


Government procurement. 
PART 15-3—[ AMENDED] 


For the reasons set out in the 
preamble, 41 CFR Part 15-3 is amended 
as follows: 


Subpart 15-3.6—[Removed] 


1. The table of contents for Part 15-3 
is amended by removing the entries for 
Subpart 15-3.6. 

2. Part 15-3 is amended by removing 
Subpart 15-3.6, consisting of §§ 15-3.600, 
15-3.601, 15-3.602, 15-3.603, 15-3.603-1, 
15-3.603-2, 15-3.604, 15-3.605, 15-3.605- 
1, 15-3.605-2, and 15-3.606. 


(Sec. 205(c), 63 Stat. 390, 40 U.S.C. 486(c)) 
Dated: November 26, 1982. 

John P. Horton, 

Assistant Administrator for Administration. 

[FR Doc. 82-34965 Filed 12-23-82; 8:45 am| 

BILLING CODE 6560-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 65 
[Docket No. FEMA 6471] 


List of Withdrawal of Fiood Insurance 
Maps Under the National Flood 
Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: This rule lists communities 
where Flood Insurance Rate Maps or 
Flood Hazard Boundary Maps published 
by the Director, Federal Emergency 
Management Agency, have been 
temporarily withdrawn for 
administrative or technical reason. 
During that period that the map is 
withdrawn, the insurance purchase 
requirement of the National Flood 
Insurance Program is suspended. 


EFFECTIVE DATES: The date listed in the 
fifth column of the table. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, National Flood 
Insurance Program, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0237. 

SUPPLEMENTARY INFORMATION: The list 
includes the date that each map was 
withdrawn, and the effective date of its 
republication, if it has been republished. 
If a flood-prone location is now being 
identified on another map, the 
community name for the effective map is 
shown. 

The Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), as amended, 
requires, at Section 102, the purchase of 
flood insurance as a condition of 
Federal financial assistance if such 
assistance is: 

(1) For acquisition and construction of 
buildings, and 
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(2) For buildings located in a special 
flood hazard area identified by the 
Director of Federal Emergency 
Management Agency. 

The insurance purchase requirement 
with respect to a particular community 
may be altered by the issuance or 
withdrawal of the Federal Emergency 
Management Agency’s (FEMA) official 
Flood Insurance Rate Map (FIRM) or the 
Flood Hazard Boundary Map (FHBM). A 
FHBM is usually designated by the letter 
“E” following the community number. If 
the FEMA withdraws a FHBM for any 
reason the insurance purchase 
requirement is suspended during the 
period of withdrawal. However, if the 
community is in the Regular Program 
and only the FIRM is withdrawn but a 
FHBM remains in effect, then flood 
insurance is still required for properties 
located in the identified special flood 
hazard areas shown on the FHBM, but 
the maximum amount of insurance 
available for new applications or 
renewal is first layer coverage under the 
Emergency Program, since the 
community's Regular Program status is 
suspended while the map is withdrawn. 
(For definitions see 44 CFR Part 59 et 
seq.). 

List of Subjects in 44 CFR Part 65 


Flood insurance, Flood plains. 


This rule provides routine legal notice 
of technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. As the purpose of this 
revision is the convenience of the public, 
notice and public procedure are 
unnecessary, and cause exists to make 
this amendment effective upon 
publication. 


PART 65—[AMENDED] 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
Accordingly, Subchapter B of Chapter 1 
of Title 44 of the Code of Federal 
Regulations is amended as follows: 

1. Present § 65.6 is revised,to read as 
follows: 


§ 65.6 Administrative withdrawal of maps. 


(a) Flood Hazard Boundary Maps 
(FHBM’s). 
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The following is a cumulative list of 
withdrawals pursuant to this Part: 


40 FR 5149 

40 FR 17015 
40 FR 20798 
40 FR 46102 
40 FR 53579 
40 FR 56672 
41 FR 1478 

41 FR 50990 





.| City of Cottondale, 120583. 
.| Township of Lake, 260496..............| 


sun] Township of London, 260149 
..| Village of Mackinaw City, 260675. 


+" 
Community name and number 


Town of Alford, 120580................ 
.| Town of Brooker,120016.... - 
.| City of Campbeliton, 120126... 


.| Township of Holland, 260462......... 


Township of Lincoin, 260014.......... 


Township of Mills, 260486............... 


Hazard ID oe 
date Rescission date 


NR citcseccserssescesosedbemeces 
..| Branford ...... 


Cheboygan and Emmet... 


B| 


: 


2-9-79 
8-30-74 
10-26-79 
11-24-78 
8-17-5 
11-26-76 
6-14-74 
8-20-76 
8-12-77 
7-25-75 
3-25-77 


VPNUONAVNANANAN 


41 FR 13352 Township of Moran, 260443 Mackinac... at cai 
41 FR 17726 Township of North Plains, | foMi@eeccccccccsncisncnn 6-17-77 
oes Tomnehip of Ovid, 200382 Branch 11-5-76 
. cesssesseseeseee) TOWNSHIP O' ; PRI aioecssscssstetaicceaspaa -5- 
42 FR 29433 Township of Pokagon, 260366....... = 5-25-77 
42 FR 46226 eee Township of Republic, 260453.......| Marquette ........ ae 5-12-78 
Township of Roscommon, | ROSCOMMON..........--s+0-04 3-18-77 


42 FR 64076 aecetecaeged 

260497. 
43 FR 24019 vssssuneneenee] TowNShIp of Wilber, 260547........... Pa See 11-26-76 
44 FR 815 nai i. ae ae as 


44 FR 6383 KEY TO SYMBOLS: Sn oe Se / st . 
£. The community is participating in the Emergency Program. It will remain in the Emergency Program without a FHBM. 


R. The community is participating in the Regular Program. 
44 FR 18485 1. The Community appealed its flood-prone designation and FIA determined the Community would not be inundated by a 


44 FR 25636 flood having a one-percent chance of occurrence in any given year. 
44 FR 34120 pcan the Community would not be inundated by a flood having a one-percent chance of occurrence in any 
V' fr. 
44 FR 52835 3 "the ee ne Boundary Map (FHBM) contained printing errors or was improperly distributed. A new FHBM will be 
— in jt 5 
44 FR 57094 a @ The community lacked land-use authority over the special flood hazard area. 
45 FR 12421 5. The FHBM does not accurately reflect the Community's special flood hazard areas (i.e., sheet flow flooding, extremely 
inaccurate map, etc.). A new FHBM will be prepared and distributed. 
45 FR 26051 6. The Flood Insurance Rate Map was rescinded because of inaccurate flood elevations contained on the map. 
45 FR 31318 - wae aa, _— — rescinded in order to re-evaluate the mudslide hazard in this Community 
. The or was resci : 
45 FR 34120 , 9. A revision of the FHEM within a reasonable period of time was not possible. A new FHBM will be prepared and 
tributed. 
45 FR 49570 “10. Miscellaneous. 
= 2 aie (National Flood Insurance Act of 1968 (title 
6 FR 2017 XIII of the Housing and Urban Development 
4 0176 Act of 1968); effective Jan. 28, 1969 (33 FR 
46 FR 26776 17804, Nov. 28, 1968), as amended, 42 U.S.C. 
46 FR 46810 4001-4128; Executive Order 12127, 44 FR 
47 FR 3121 19367; and delegation of authority to the 
47 FR 18869 Associate Director, State and Local Programs 
47 FR 28657 and Support) 
47 FR 47563 Issued: December 6, 1982. 


47 FR 57495 Dave McLoughlin, 
(b) Flood Insurance Rate Maps Acting Associate Director, State and Local 
(FIRM'’s). The following is a cumulative Programs and Support. 
list of withdrawals pursuant to the Part: —_ [FR Doc. 62-34784 Filed 12-23-82; 8:45 am] 
40 FR 17015 BILLING CODE 6718-03-M 
41 FR 1478 
42 FR 49811 
42 FR 64076 
43 FR 24019 
44 FR 25636 
45 FR 12421 
45 FR 49570 
46 FR 20176 
46 FR 46810 
47 FR 3121 
47 FR 18869 
47 FR 28657 


2. The following additional entries 
(which will not appear in the Code of 
Federal Regulations) are made pursuant 
to § 65.6: 


NNNNM 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 


14 CFR Part 71 

{Airspace Docket No. 82-AGL-25] 
Proposed Alteration of Transition Area 
and Control Zone 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The nature of this Federal 
action redescribes both the control zone 
and transition area designated for 
Brainerd, Minnesota. The intended 
effect of this action is to accommodate a 
new NDB Runway 23 instrument 
approach procedure while, at the same 
time, returning some,designated 
airspace to a non-controlled status. 
Also, it is to ensure segregation of 
aircraft using instrument approach 
procedures in instrument weather 
conditions from other aircraft operating 
under visual weather conditions. 

DATE: Comments must be received on or 
before January 23, 1983. 

appress: Send comments on the 
proposal in triplicate to FAA Office of 
Regional Counsel, AGL-7, Attention: 
Rules Docket Clerk, Docket No. 82- 
AGL-25, 2300 East Devon Avenue, Des 
Plaines, Illinois 60018. 

The official docket will be available 
for examination by interested persons in 
the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. 

An informal docket will also be 
available for examination during normal 
business hours in the Airspace, 
Procedures, and Automation Branch, Air 
Traffic Division, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois 60018. 

FOR FURTHER INFORMATION CONTACT: 
Edward R. Heaps, Airspace, Procedures, 
and Automation Branch, Air Traffic 
Division, AGL-530, FAA, Great Lakes 


Region, 2300 East Devon Avenue, Des 
Plaines, Illinois 60018, telephone (312) 
694-7360. 

SUPPLEMENTARY INFORMATION: The 
development of an NDB Runway 23 
approach procedure for Brainerd-Crow 
Wing County Airport requires that the 
current designated airspace for 
Brainerd, Minnesota, be altered to 
ensure the procedure is contained within 
controlled airspace although the 
minimum descent altitude for the 
procedure may be established below the 
floor of the 700 foot controlled airspace. 
During the review of the alteration, it 
was noted that current procedures at 
Brainerd-Crow Wing County Airport do 
not require all of the designated 
airspace in effect. This action returns 
designated airspace to a non-controlled 
status involving two main areas 
approximately 6 miles by 6 miles in size. 
One area is located northwest of 
Brainerd-Crow Wing and the other is 
southeast of Brainerd-Crow Wing. Both 
areas extend approximately from the 8 
mile radius to the 14 mile radius of 
Brainerd Crow Wing County Airport. 
Aeronautical maps and charts will 
reflect the defined areas which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements. 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 82-AGL-25.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
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be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM's should also request a copy of 
Advisory Circular No. 11-2, which 
describes the application procedures. 


Proposal 


The FAA is considering an 
amendment to Sections 71.171 and 
71.181 of Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) to alter the 
control zone and transition area near 
Brainerd, Minnesota. 

Sections 71.171 and 17.181 of Part 71 
of the Federal Aviation Regulations 
were published in Advisory Circular AC 
70-3 dated January 29, 1982. 


List of Subjects in 14 CFR Part 171 


Control zones, Transition areas, 
Aviation safety. 


Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§§ 71.171 and 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) as follows: 


§ 71.171 [Amended] 


Brainerd, Minnesota 


Within a 5-mile radius of Brainerd-Crow 
Wing County Airport (latitude 46°23'52"’N, 
longitude 94°08'12"W.); within 2 miles each 
side of the Brainerd Runway 23 localizer 
course extending from the 5-mile radius zone 
to 5.5 miles northeast of the airport. This 
control zone will be effective. during the 
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specific dates and times established in 
advance by a Notice to Airmen and 
continuously published in the Airport/ 
Facility Directory. 


§ 71.181 [Amended] 


Brainerd, Minnesota 

That airspace extending upward from 700 
feet above the surface within a 8.5-mile 
radius of the Brainerd-Crow Wing County 
Airport (latitude 46°23'52”N, longitude 
94°08'12"W.). 
(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(C)); and 14 CFR 11.65.) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It is certified that this—(1) is not a “major 
rule” under Executive Order 12291; (2) is not 
a “significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 

Issued in Des Plaines, Illinois, on December 
6, 1982. 
Monte R. Belger, 
Acting Director, Great Lakes Region. 
[FR Doc. 82-39715 Filed 12-23-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 82-ASO-57] 


Proposed Alteration of Control Zone, 
Anniston, Alabama 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend the Anniston, Alabama, control 
zone by correcting the geographical 
coordinates of the airport and increasing 
the size of the control zone arrival 
extension. The arrival extension 
presently established is not of sufficient 
size to contain aircraft while they are 
executing the nondirectional radio 
beacon instrument approach procedure 
to Runway 5 (NDB RWY 5). This 
proposed action will provide the 
required controlled airspace. 

DATE: Comments must be received on or 
before January 30, 1983. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Attn: Manager, 


Airspace and Procedures Branch, ASO- 
530, P.O. Box 20636, Atlanta, Georgia 
30320. The official docket may be 
examined in the Office of Regional 
Counsel, Room 652, 3400 Norman Berry 
Drive, East Point, Georgia 30344, 
telephone: (404) 763-7646. 

FOR FURTHER INFORMATION CONTACT: 
Donald Ross, Airspace and Procedures 
Branch, Air Traffic Division, Federal 
Aviation Administration, P.O. Box 


20636, Atlanta, Georgia 30320; telephone: 


(404) 763-7646. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No.——.” The postcard 
will be date/time stamped and returned 
to the commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAS 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRMs 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
Airspace and Procedures Branch (ASO- 
530), Air Traffic Division, P.O. Box 
20636, Atlanta, Georgia 30320. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRMs should slao 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedures. 
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Proposal 


The FAA is considering an 
amendment to §71.171 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) that will correct the 
geographical coordinates for Anniston- 
Calhoun County Airport and increase 
the size of the control zone arrival 
extension associated with the NDB 
RWY 5 instrument approach procedure. 


" The present size of the extension is not 


sufficient for containment of aircraft 
while executing the instrument approach 
procedure. Section §71.171 Part 71 of the 
Federal Aviation regulations was 
republished in Advisory Circular AC 70- 
3 dated January 29, 1982. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Airspace, Control 
zone. 


Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§71.171 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
follows: 


Anniston-Calhoun County Airport, AL 
{Amended] 


By deleting the words, “* * * (latitude 
33°35'23"'N., longitude 85°51'20” W.); within 1 
mile each side of the ILS localizer SW course, 
extending from the 5-mile zone to the OM 
* * *" and substituting for them the words, 
“* * * (Lat. 33°35'24”N., Long. 85°51'20"W); 
within 3 miles each side of the 235° bearing” 
from the Anniston RBN, extending from the 5- 
mile radius zone to 8.5 miles southwest of 
the RBN* * *”, 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.65.) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore, (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulated, will 
not have a significant economic impact on a 
substantial number of small entities under 
the criteria of the Regulatory Flexibility Act. 
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Issued in East Point, Georgia, on December 
15, 1982. 
George R. LaCaille, 
Acting Director, Southern Region. 
[FR Doc. 82-94927 Filed 12-23-82; 8:45 am} 
BILLING CODE 4910-13-™ 


FEDERAL TRADE COMMISSION 


16 CFR Part 13 
[File No. 812 3006] 


AGENCY: Federal Trade Commission. 
ACTION: Proposed consent agreement. 


sumMaARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would require a 
Des Moines, Iowa franchisor and 
operator of the Better Homes and 
Gardens Real Estate Service (Service), 
among other things, to cease making 
false or misleading representations 
regarding the Service, its members, or 
services offered. The order would 
prohibit the dissemination of 
advertisements and promotional 
materials which represent that all 
Service members offer consumers 
“settling-in” services; participate in a 
home-building program; and offer 
“exclusive” home-protection insurance, 
unless the advertisement clearly 
discloses that not all members offer 
these services. The corporation would 
also be barred from making 
unsubstantiated representations 
concerning the Service’s selectivity in 
choosing members; training of sales 
associates of Service members; market 
size, rank and leadership in terms of 
sales volume of Service members; or any 
statement which compares Service 
members to other real estate franchisors 
as to calibre of members or membership 
standards. Further, the order would 
require the corporation to send to all 
members of the Better Homes and 
Gardens Real Estate Service a letter 
recalling certain advertising and 
promotional materials, and an 
acknowledgement form. 

DATE: Comments must be received on or 
before February 25, 1983. 

ADDRESS: Comments should be directed 
to: FTC/S, Office of the Secretary, 
Washington, D.C. 20580. 

FOR FURTHER INFORMATION CONTACT: 
FTC/PA, Andrew B. Sacks, Washington, 
D.C. 20580. (202) 724-1490. 


SUPPLEMENTARY INFORMATION: Pursuant 
to Section 6(f} of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46 and § 2.34 of the Commission’s Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist and an explanation 
thereof, having been filed with and 
accepted, subject to final approval, by 
the Commission, has been placed on the 
public record for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be 
available for inspection and copying at 
its principal office in accordance with 

§ 4.9(b)(14) of the Commission's Rules of 
Practice (16 CFR 4.9(b)(14)). 


List of Subjects in 16 CFR Part 13 
Real estate services. 

Before Federal Trade Commission 

[File No: 812-3006] 


MEREDITH Corp., a corporation; Agreement 
Containing Consent Order To Cease and 
Desist 


The Federal Trade Commission having 
initiated an investigation of certain acts and 
practices of Meredith Corporation, a 
corporation, and it now appearing that 
Meredith Corporation, hereinafter sometimes 
referred to as proposed respondent, is willing 
to enter into an agreement containing an 
order to cease and desist from the use of the 
acts and practices being investigated: 

It is hereby agreed by and between 
Meredith Corporation, by its duly authorized 
officer and its attorney, and counsel for the 
Federal Trade Commission, that: 

1. Proposed respondent Meredith 
Corporation is a corporation organized, 
existing and doing business under and by 
virtue of the laws of the State of lowa with an 
office and principal place of business located 
at 1716 Locust Street, Des Moines, Iowa. 

2. Proposed respondent admits all the 
jurisdictional facts set forth in the proposed 
complaint here attached. 

3. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Commission's 
decision contain a statement of findings of 
fact and conclusions of law; and 

(c) All rights to seek judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this 
agreement. 

4. This agreement shall not become part of 
the public record of the proceeding unless 
and unti! it is accepted by the Commission. If 
this agreement is accepted by the 
Commission, it, together with the draft of 
complaint contemplated thereby and related 
material pursuant to Rule 2.34, will be placed 
on the public record for a period of sixty (60) 
days and information in respect thereto 
publicly released. The Commission thereafter 
may either withdraw its acceptance of this 
agreement and so notify the proposed 
respondent, in which event it will take such 
action as it may consider appropriate, or 
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issue and serve its complaint in such form as 
the circumstances may require) and decision, 
in disposition of the proceeding. 

5. This agreement is for settlement 
purposes only and does not constitute an 
admission by proposed respondent that the 
law has been violated or that any of the facts 
alleged in the draft complaint here attached 
are true, except for jurisdictional facts, which 
are hereby admitted. 

6. This agreement contemplates that, if it is 
accepted by the Commission, and if such 
acceptance is not subsequently withdrawn 
the Commission pursuant to the provisions of 
§ 2.34 of the Commission's Rules, the 
Commission may, without further notice to 
proposed respondent, (1) issue its complaint 
corresponding in form and substance with the 
draft of complaint here attached and its 
decision containing the following order to 
cease and desist in disposition of the 
proceeding and (2) make information public 
in respect thereto. When so entered, the order 
to cease and desist shall have the same force 
and effect and may be altered, modified or 
set aside in the same manner and within the 
same time provided by statute for other 
orders. The order shall become final upon 
service. Delivery by the U.S. Postal Service of 
the complaint and decision containing the 
agreed-to order to proposed respondent's 
address as stated in this agreement shall 
constitute service. Proposed respondent 
waives any right it may have to any other 
manner of service. The complaint may be 
used in construing the terms of the order, and 
no agreement, understanding, representation, 
or interpretation not contained in the order or 
the agreement may be used to vary or 
contradict the terms of the order. 

7. Proposed respondent has read the 
proposed complaint and order contemplated 
hereby, and it understands that once the 
order has been issued, it will be required to 
file one or more compliance reports showing 
that it has fully complied with the order, and 
that it may be liable for civil penalties in the 
amount provided by law for each violation of 
the order after it becomes final. 


Order 


It is ordered that respondent Meredith 
Corporation (“Meredith”), a corporation, its 
successors and assigns, and its officers, 
agents, representatives, and employees, 
directly or through any corporation, 
subsidiary, division, or other device, in 
connection with advertising and promotional 
materials for Better Homes and Gardens Real 
Estate Service (“respondent's real estate 
service”), in or affecting “commerce” as 
defined in the FTC Act, do forthwith cease 
and desist from making the statements or 
representations, directly or by implication, 
listed below, contrary to fact at the time of 
their dissemination: 

(A) The following statements or 
representations concerning services offered 
consumers by respondent's real estate 
service members: 

1. All respondent's real estate service 
members offer consumers “settling-in” 
services. 
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2. All respondent's real estate service 
members participate in home-building 
progam, and offer this program to consumers. 

3. All respondent's real estate service 
members offer consumers a home-protection 
insurance plan, in states where it is legal to 
do so. 

4. The home-protection plan offered by 
respondent's real estate service members is 
“exclusive,” provided that, for purposes of 
this order, a representation, direct or indirect, 
that a home-protection plan is exclusive shall 
mean that home-protection insurance 
providing comparable coverage is not 
available from other sources. 

5. Any statements or representations that 
settling-in services, the home-building 
program, or the home-protection plan are 
offered to consumers by respondent's real 
estate service members, unless it is clearly 
and prominently disclosed within the 
advertisement where the representation 
appears that not all members offer the 
services. Such disclosure shall be in close 
proximity to the representation or noted by 
an asterisk to the representation referring to 
the disclosure. 

(B) The following statements or 
representations concerning respondent's real 
estate service selection of members. 

1. Included in the selection process for all 
prospective members is screening based on: 
the prospective firm's training programs for. 
its sales associates, the excellence in training 
of sales associates employed by the 
prospective member; or the firm's ability to 
obtain financing for consumers. 

2. Respondent's real estate service received 
over 18,000 “inguiries” from prospective 
members. 

3. Only one out of every seventy-two 
“inquiries” or “applicants is “good enough” 
to become, or only one out of 72 “inquiries” 
or “applicants” did become a member of 
respondent's real estate service. 

(C) That all members of respondent's real 
estate service are “market leaders” in terms 
of sales volume in their respective 
communities. 

(D) That the sales associates of members 
of respondent's real estate service all receive 
training in‘addition to the basic training 
required to obtain and retain a real estate, 
license. 


(A) It is further ordered that Meredith, a 
corporation, its successors and assigns, and 
its officers, agents, representatives and 
employees, directly or through any 
corporation, subsidiary, division or other 
device, in connection with advertising and 
promotional materials, for Better Homes and 
Gardens Real Estate Service, an operating 
group of Meredith Corporation, in or affecting 
commerce as defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from making any statements or 
representations, directly or by implication, 
concerning: programs offered by respondent's 
real estate service members; respondent's 
real estate service's selection process or 
slectivity in choosing members; market size, 
market rank, or market leadership in terms of 
sales volume of respondent's real estate 
service members; training of sales associates 


of respondent's real estate service members; 
or any statement or representations 
comparing, directly or by implication, 
respondent's real estate service to other real 
estate franchisors as to membership 
standards or member calibre, unless 
respondent possesses and relies upon a 
reasonable basis for such statements or 
representations. 

(B) (1) For purposes of paragraph II(A), a 
reasonable basis shall consist of reliable and 
competent evidence that substantiates such 
statements. 

(2) To the extent the evidence of a 
reasonable basis consists of scientific or 
professional tests, analyses, research, studies 
or any other evidence based on expertise of 
professionals in the relevant area, such 
evidence shall be “reliable and competent” 
for purposes of paragraph II(B)(1) only if 
those tests, analyses, research, studies, or 
other evidence, 

(a) are conducted and evaluated in a 
disinterested and sufficiently skilled fashion; 
and 

(b) use procedures generally accepted in 
the profession or science, so that accurate 
and reliable results are best insured. 


ml 


It is further ordered that the respondent 
shall initiate and pay the cost of sending, 
within thirty (30) days of the date this Order 
is final, to all members of the real estate 
service, a copy of this order and consent 
agreement, an accompanying cover letter 
(attached, and hereto incorporated, as 
Attachment A,) and an acknowledgment form 
(attached, and hereto incorporated, as 
Attachment B). No liability will be imposed 
on respondent on account of any member of 
respondent's real estate service which 
willfully, or otherwise, refuses, in any manner 
to comply with said request, or which 
engages in any advertising or utilizes 
promotional material which respondent is 
prohibited from disseminating or utilizing 
under Paragraph I above, provided 
respondent has complied with this paragraph, 
and paragraph IV (D) of this order. 


IV 
(A) It is further ordered that respondent 


_ notify the Commission at least thirty (30) 


days prior to any proposed change in 
respondent such as dissolution, assignment, 
or sale resulting in the emergence of a 
successor corporation, the creation of 
dissolution of subsidiaries of any other 
chance in the corporation which may affect 
compliance obligations arising out of the 
Order. 

(B) It is further ordered that respondent 
shall, within ninety (90) days after this Order 
becomes final, file with the Commission a 
report, in writing, signed by respondent, 
setting forth in detail the manner and form of 
its compliance with this Order. 

(C) Is it further ordered that respondent 
shall maintain files and records of all 
substantiation related to the requirements of 
this Order for a period of three (3) years after 
the dissemination of any advertisement, 
which shall be made available to the 
Commission upon request for inspection and 
copying. 
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(D) It is further ordered that respondent 
shall maintain files and records of all - 
asknowledgment forms (Attachment B) and 
advertising and promotional materials 
returned to it by its real estate service's 
members pursuant to Paragraph III of this 
order for a period of six (6) months after this 
order becomes final, which shall be made 
available to the Commission upon request for 
inspection and copying. 


Attachment A 


Dear: 

Enclosed please find a copy of a 
provisionally accepted consent order entered 
into between Meredith Corporation and the 
Federal Trade Commission. The agreement 
stems from an FTC investigation of certain 
advertisements and promotional materials for 
Better Homes and Gardens Real Estate 
Service. The agreement is for settlement 
purposes only and does not constitute an 
admission by Meredith Corporation or the 
Real Estate Service that the law has been 
violated or that the facts are true as alleged 
in a proposed complaint submitted by the 
Federal Trade Commission to Meredith. 

Please review the enclosed consent order 
which we have entered into with the Federal 
Trade Commission. As part of our settlement, 
we request that you no longer use, and return 
to us, the following promotional and 
advertising materials: 

I. Ads To Be Returned: 

A. Openings/Anniversaries 

1. “Important News"—60-second radio 

B. Front Yard 

1. “Front Yard”—60-second radio 

C. Myth/Fact 

1. “Five Myths” (1-5)—print—local and 
national 

2. “More Myths” (6-10), (11-15)—print— 
local and national 

3. “Four Myths” (1-4)—print—local 

D. Selection 

1, “Crowd”—30-second-television—local 
and national 

2. “Crowd”—10-second-television—local 

3.“Finance II" —30-second radio 

4. “Finance III" —60-second radio 

5. “Mortgage”—60-second radio 

6. “Leaders"—30-second radio 

7. “Good Selection” —60-second radio 

8. “Out Of Every 72 . . .” crowd print— 
national 

9. “He Seemed Like . . 
print—national 

10. “The Way A Lot Of Americans . . .” 
coin print—ational 

11, “Out Of Every 72 . . .” crowd print— 
local 

12. “He Seemed Like A Nice Guy . . .” 
crossed fingers print—local 

13, “The Way A Lot Of Americans . . .” 
coin print—local 

14. “It's A Buyer’s Market” print—local 

15. “Seven Tough Questions . . .” print— 
local 

16. “We Can Help You Find Financing” 
print—lo 

Il. Promotional Materials To Be Returned: 

1. “Selecting A Real Estate Firm” coin 
brochure—local 

2. “Out Of Every 72 . . .” ad reprints 


-” crossed fingers 
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3. “He Seemed Like A Nice Guy . . .” ad 
reprints 

4. “The Way A Lot Of Americans . . 
reprints 

5. “The Home Protection Plan . . 
brochure 

6. “The Home Protection Plan . . 
brochure 

7. “Fifty-six Years Of Trust” ad reprints 

8. “This Means A Lot More . . .” (clock) 
print—national 

You should be advised that the Federal 
Trade Commission may treat the 
dissemination of any such advertising or 
promotional materials as a violation of 
Section 5 of the Federal Trade Commission 
Act. We further request that you return the 
attached acknowledgement form, which must 
be made available to the Federal Trade 
Commission staff upon request. 

Thank you for your prompt attention to this 
matter. 


Sincerely, 
Meredith Corporation 


Attachment B 


I hereby acknowledge receipt of the 
consent agreement entered into between 
Meredith Corporation and the Federal Trade 
Commission. Pursuant to that order, [| am 
returning to Meredith Corporation the 
following advertising and promotional 
materials (identified by number): 


-"ad 
.” (buyer) 


." (seller) 


I understand that dissemination of any of 
the advertising or promotional material 
covered by the order may be found to violate 
the Federal Trade Commission Act. 

By 
For 
(Name of Member Firm) 


IN THE MATTER OF MEREDITH 
CORPORATION 


[File No. 812-3006] 


Analysis of Proposed Consent Order To Aid 
Public Comment 


AGENCY: Faderal Trade Commission. 


ACTION: Provisional Acceptance of Consent 
Order In the Matter of Meredith Corporation, 
File No. 812-3006. 


SUMMARY: This document contains an 
analysis of a proposed consent order to aid 
public comment on the Federaal Trade 
Commission's provisisonal acceptance of a 
consent order in the matter of Meredith 
Corporation, File No. 812-3006. 


SUPPLEMENTARY INFORMATION: The Federal 
Trade Colmmission has provisionally 
accepted an agreement to a proposed consent 
order from the Meredith Corporation relating 
to advertisements for Better Homes and 
Gardens Real Estate Service, an operating 
group of the Meredith Corporation. 

The proposed consent order has been 
placed on the public record for sixty (60) days 
for reception of comments by interested 
persons. Comments received during this 
period will become part of the public recored. 
After sixty (60) days, the Commission will 
again review the agreement and the 
comments received and will decide whether 


it should withdraw from the agreement or 
make final the agreements's proposed order. 

The complaint charged the respondent with 
disseminating advertisements containing 
several false, misleading, or unsubstantiated 
representations regarding Better Homes and 
Gardens Real Estate Service, (“The Service”.) 
The complaint alleged that, contrary to fact, 
these advertisements claimed that (1) all 
Service members are market leaders in their 
respective communities in terms of sales 
volume; (2) all prospective franchise 
members are screened on the basis of their 
ability to obtain financing for consumers and 
training of sales associates; (3) that the 
Service has received 18,000 “inquiries” from 
prospective members, and only one out of 
every seventy-two “inquiries” or “applicants” 
are “good enough” to become, or otherwise 
become, members of the Better Home & 
Gardens Real Estate Service; (4) all franchise 
members of the Better Homes & Gardens Réal 
Estate Service offer consumers “settling-in” 
services, a home building program, and an 
exclusive home protection insurance plan; 
and (5) all sales associates of franchise 
members in the Service receive special 
training. 

Based upon its investigation, staff alleges: 

(1) Not all franchise members are leaders 
in their respective markets in terms of sales 
volume. Company documents indicate that 
while many members are among the top three 
firms in their respective markets in terms of 
sales volume, a substantial number of 
members are not. In fact, a significant 
number of members are not within the top six 
in their respective markets in terms of sales 
volume; 

(2) Training of sales associates and a real 
estate firm's ability to obtain financing are 
not systematically applied as criteria by 
Better Homes & Gardens Real Estate Service 
in the process of selecting franchise 
members; 

(3) The actual number of inquiries received 
is very much smaller than. 18,000, and the 
adtual ratio of members to “inquiries” or 
“applicants” is very much smaller than one 
out of seventy-two; 

(4) Participation in the “settling-in,” home- 
protection, and home-building programs is 
optional for service members. A substantial 
number of members do not participate in 
each program and, therefore, do not offer 
these services. In addition, the home- 
protection insurance plan is not “exclusive,” 
in that comparable insurance is available 
through other real estate franchise services; 

(5) Not all sales associates of franchise 
member firms receive special training. A 
significant number of these sales associates 
have received no training in addition to the 
basic training needed to acquire a real estate 
license. 

The consent order contains various 
provisions designed to remedy the alleged 
advertising violations. 

Paragraph I of the order prohibits 
dissemination of each of the statements or 
representations, discussed above, which the 
complaint alleges were contrary to fact, as 
long as those statements or representations 
remain contrary to fact. 

In addition, Paragraph I(A)(5) prohibits any 
statements or representation that settling-in 
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services, the home building program, or the 
home protection plan are offered to 
consumers by members of the Service, unless 
it is clearly and prominently disclosed within 
the advertisement that not all members offer 
these services. 

Paragraph II(A) of the order prohibits the 
following statements or representations, 
unless respondent possesses and relies upon 
a reasonable basis for such statements or 
representations: statements concerning: 
services offered by Service members; the 
Service's selection process or selectivity in 
choosing members; market size, market rank 
or market leadership in terms of sales volume 
of Service members; training to sales 
associates of Service members; or any 
statements or representations comparing 
Service members to other real estate 
franchisors as to caliber of members of 
membership standards. 

Paragraph II(B)(1) defines a reasonable 
basis for purposes of Paragraph (II)(A) as 
reliable and competent evidence 
substantiating the statements. Part II(B)(2) 
requires that evidence of a reasonable basis 
in the form of scientific or professional tests, 
analyses, research, studies or. any other 
evidence based on expertise of professionals, 
be conducted and evaluated in a 
disinterested and sufficiently skilled fashion, 
and use procedures generally accepted in the 
profession or science. 

Paragraph III of the order requires that 
respondent initiate, and pay the cost of, 
sending within thirty (30) days of the date the 
order is final, to all service members, a copy 
of the order and consent agreement, an 
accompanying cover letter (Attachment A to 
the order), and an acknowledgement form 
(Attachment B to the order). Attachment A 
requests that certain advertisements and 
promotional materials in the possession of 
members be returned to respondent, advises 
members that the Federal Trade Commission 
may treat use of such materials as a violation 
of the Federal Trade Commission Act, and 
requests return of the acknowledgement 
form. Attachment B acknowledges receipt of 
the consent agreement by individual 
members and indicates which materials are 
being returned by the member returning the 
form. Part II further provides that no liability 
will be imposed on respondent from any 
members use of advertising or promotional 
materials prohibited by the order, provided 
respondent has complied with Parts III and 
IV(D) of the order. 

Paragraph IV(A) requires respondent to 
notify the Commission at least thirty (30) 
days prior to any proposed change in 
respondent which may affect compliance 
obligations arising out of the order. 

Paragraph IV(B) requires respondent to file 
a compliance report with the Commission 
within ninety (90) days after the order 
becomes final. 

Paragraph IV(C) requires respondent to 
maintain files of all substantiation related to 
the requirements of this order for three years 
after dissemination of any advertisement, 
which shall be made available to the 
Commission upon request for inspection and 


copying. 
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Paragraph IV(D) requires respondents to 
maintain files of all acknowledgement forms 
(Attachment B) which are returned by 
members for six months after the order 
becomes final. 

The purpose of this analysis is to facilitate 
public comment on the proposed order. It is 
not intended to constitute an official 
interpretation of the complaint, agreement 
and proposed order or to modify in any way 
their terms. 

Carol M. Thomas, 

Secretary. 

(FR Doc. 82-34981 Filed 12-23-82: 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 1 
{LR-2-78] 


Transfers Involving Foreign 
Corporations 


AGENCY: Intérnal Revenue Service, 
Treasury. 

ACTION: Notice of Proposed Rulemaking 
by cross-reference to temporary 
regulations. 


SUMMARY: This document contains a 
notice of proposed rulemaking with 
respect to the treatment of certain 
exchanges of stock in a foreign 
corporation for stock in another foreign 
corporation by a United States person 
that are described in section 367 of the 
Internal Revenue Code of 1954. In the 
Rules and Regulations portion of this 
Federal Register, temporary income tax 
regulations relating to the same subject 
are published. Those temporary 
regulations are incorporated herein and 
also serve as part of this notice of 
proposed rulemaking for final income 
tax regulations. 
DATE: Written comments and requests 
for a public hearing must be delivered or 
mailed before February 25, 1983. 
appress: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-2-78), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Martha E. Kadue of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224, Attention: CC:LR:T (LR-2- 
78), 202-566-3228. 
SUPPLEMENTARY INFORMATION: 
Background 

The temporary regulations published 


in the Rules and Regulations portion of 
this issue of the Federal Register amend 


26 CFR Part 7 and relate to temporary 
income tax regulations under section 
367(b) of the Internal Revenue Code. 
The final regulations that are proposed 
to be based on the temporary 
regulations would amend 26 CFR Part 1 
to add regulations under section 367 of 
the Internal Revenue Code of 1954. 

On December 27, 1977, temporary 
income tax regulations under section 367 
were adopted (42 FR 65152). On October 
2, 1979, those temporary regulations 
were amended to provide examples 
illustrative of the rules contained in 
thjose temporary regulations (44 FR 
57390). Both of those temporary 
regulations were issued simultaneously 
as notices of proposed rulemaking. This 
document, therefore, also serves to 
amend both notices of proposed 
rulemaking. These regulations are 
proposed to be issued under the 
authority contained in sections 367(b) 
(90 Stat. 1634; 26 U.S.C. 367(b)) and 7805 
(68A Stat. 917; 26 U.S.C. 7805) of the 
Internal Revenue Code of 1954. 


Description of Proposed Regulations 


For a description of the subject matter 
of these proposed regulations relating to 
the treatment of certain exchanges by a 
United States person described in 
section 367, see the description and text 
of the temporary regulations 
incorporated in this notice as 
§ § 7.367(b)-4(b) and 7.367(b)-13 
(Example (14)) FR Doc. 82-35038, 
[T.D.7863] published in the Rules and 
Regulations portion of this issue of the 
Federal Register. 


Comments and Requests for a Public 
Hearing 

Before adopting as final regulations 
the proposed regulations referred to in 
this document, consideration will be 
given to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 


Certification of Nonapplicability of 
Regulatory Flexibility Act of 1980 and 
Executive Order 12291 


This regulation will not have a 
significant economic impact on a 
substantial number of small entities and 
is, therefore, not subject to the 
requirements of the Regulatory 
Flexibility Act of 1980 (5 U.S.C. chapter 
6). This regulation will generally only 
affect large U.S. corporations that have 
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significant holdings in foreign 
corporations. The Commissioner of 
Internal Revenue has determined that 
this proposed rule is not subject to 
Executive Order 12291. 


Drafting Information 


The principal author of these 
regulations is Martha E. Kadue of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations on matters of substance 
and style. 


List of Subjects in 26 CFR 1.301-1 
Through 1.385-6 


Income taxes, Corporations, 
Corporate distributions, Corporate 
adjustments, Reorganizations. 


Proposed Amendments to the 
Regulations 


For the text of the proposed 
amendments to 26 CFR Part 1, see the 
temportary regulations for §§ 7.367(b)- 
4(b) and 7.367(b)-13 (Example (14)) 
appearing in the Rules and Regulations 
portion of this issue of Federal Register. 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 
{FR Doc. 82-35040 Filed 12-23-82; 8:45 am] 
BILLING CODE 4830-01-M 


26 CFR Part 1 
{LR-187-82] 


Terminal Rental Adjustment Ciauses in 
Certain Motor Vehicle Agreements; 
Public Hearing on Proposed 
Regulations 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of public hearing on 
proposed regulations. 


SUMMARY: This document provides 
notice of a public hearing on proposed 
regulations relating to terminal rental 
adjustment clauses in certain motor 
vehicle agreements. 

DATES: The public hearing will be held 
on February 10, 1983, beginning at 10:00 
a.m. Outlines of oral comments must be 
delivered or mailed by January 27, 1983. 
appness: The Public hearing will be 
held in the LR.S. Auditorium, Seventh 
Floor, 7400 Corridor, Intenal Revenue 
Building, 1111 Constitution Avenue, 
NW., Washington, D.C. The outlines 
should be submitted to the 
Commissioner of Internal Revenue, Attn: 
CC:LR:T (LR-187-82), Washington, D.C. 
20224. 
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FOR FURTHER INFORMATION CONTACT: 
Charles Hayden of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Intenal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
= 20224, 202-566-3935, not a toll-free 
call. 

SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under sections 168(f)(8) of 
the Internal Revenue Code of 1954. The 
proposed regulations appeared in the 
Federal Register for Tuesday, November 
23, 1982 (47 FR 52729). 

The rules of § 601.601(a)(3) of the 
Statement of Procedural Rules (26 CFR 
Part 601) shall apply with respect to the 
public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and also desire to 
present oral comments at the hearing on 
the proposed regulations should submit 
an outline of the comments to be 
presented at the hearing and the time 
they wish to devote to each subject by 
January 27, 1983. 

Each speaker will be limited to 10 
minutes for an oral presentation 
exclusive of time consumed by 
questions from the panel for the 
government and answers to these 
questions, 

Because of controlled access 
restrictions, attendees cannot be 
admitted beyond the lobby of the 
Internal Revenue Building until 9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the speakers. Copies 
of the agenda will be available free of 
charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

George H. Jelly, 

Acting Director, Legislation and Regulations 
Division. 

[FR Doc. 82-35042 Filed 12-23-82; 8:45 am] 

BILLING CODE 4830-01-M 


26 CFR Parts 1, 7 and 301 


Ruling Requests Relating to Certain 
Transfers by United States Persons to 
Foreign Corporations 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document contains 
proposed regulations relating to the 
requirement that a ruling be obtained in 
order for a foreign corporation to be 
treated as a corporation for purposes of 
determining the amount of gain to be 
recognized on certain transfers by 
United States persons to foreign 


corporations. Changes to the applicable 
tax law were made by the Tax Reform 
Act of 1976. The regulations would 
provide the public with the guidance 
needed to obtain a ruling and would 
affect United States persons transferring 
property to foreign corporations in 
exchanges, reorganizations, and certain 
liquidations and distributions. This 
notice supersedes a portion of the notice 
of proposed rulemaking published on 
December 30, 1977, but does not 
supersede temporary regulations 
published on the same date (42 FR 
65152). 

DATE: Written comments and requests 
for a public hearing must be delivered or 
mailed by February 25, 1983. These 
amendments are proposed to be 
effective with respect to transfers of 
property made after the date which is 30 
days after publication of final 
regulations by a Treasury decision in 
the Federal Register. 

ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T, 
(LR-24-81), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Martha E. Kadue of the Legislation and 
Regulations Division of the Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, NW., 
Washington, D.C. 20224, Attention: 
CC:LR:T, 202-566-3238, not a toll-free 
call. 
SUPPLEMENTARY INFORMATION: 


Background 


This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) and the 
Temporary Income Tax Regulations 
under the Tax Reform Act of 1976 (26 
CFR Part 7) under section 367(g)(1), and 
the Regulations on Procedure and 
Administration (26 CFR Part 301) under 
section 7477, both of the Internal 
Revenue Code of 1954. These 
amendments are proposed to conform 
the regulations to section 1042 of the 
Tax Reform Act of 1976 (90 Stat. 1634) 
and would be issued under the authority 
contained in sections 367(a)(1) (90 Stat. 
1634; 26 U.S.C. 367(a)(1)) and 7805 (68A 
Stat. 917; 26 U.S.C. 7805) of the Internal 
Revenue Code of 1954. 

A notice of proposed rulemaking and 
temporary regulations containing 
provisions relating to the amount of gain 
to be recognized on certain transfers of 
property by United States persons to 
foreign corporations were published in 
the Federal Register on December 30, 
1977 (42 FR 65152). Many interested 
parties have commented on that 
proposal. These comments have been 
considered and taken into account as 
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appropriate in the preparation of the 
proposed regulations contained in this 
document. The temporary regulations 
published on December 30, 1977, will 
continue in effect until final regulations 
become effective. 


Discussion; Statutory Provisions 


Section 367(a)(1), as added by section 
1042 of the Tax Reform Act of 1976, 
relates to transfers of property by 
United States persons to foreign 
corporations in connection with an 
exchange described in section 332, 351, 
354, 355, 356, or 361. The foreign 
corporation will not be considered to be 
a corporation for purposes of 
determining the amount of gain to be 
recognized on such a transfer unless it is 
established to the satisfaction of the 
Secretary or his delegate that the 
exchange is not pursuant to a plan 
having the avoidance of Federal income 
taxes as one of its principal purposes. A 
determination is made pursuant to a 
ruling request filed not later than the 
close of the 183rd day after the 
beginning of the transfer. Transfers by a 
United States person of stock in a 
foreign corporation that is a party to the 
exchange or a party to the 
reorganization are subject to section 
367(b) and the regulations issued 
pursuant to that section. To the extent 
exchanges and transfers are exempt 
from the section 367(a)(1) ruling 
requirement by regulations that may be 
issued under section 367(a)(2), section 
367(a)(1) and these proposed regulations 
will not apply. 


Proposed Regulations 


The proposed regulations reorganize, 
modify, and ampify the rules contained 
in the notice of proposed rulemaking 
under section 367(a)(1) published on 
December 30, 1977. Rules relating solely 
to transfers and exchanges beginning 
before January 1, 1978, are not included 
in the proposed regulations, 

Section 1.367(a)-1(a) of the proposed 
regulations sets forth a general 
description of the operation of section 
367(a)(1). Paragraph (a)(2) states that 
exceptions to the ruling requirement of 
section 367(a)(1) may be provided by 
regulations issued under section 
367(a)(2). 

Paragraph (b)(1) describes the 
transfers made directly, indirectly, or 
constructively by a United States person 
to a foreign corporation that are subject 
to section 367(a)(1). Transfers of stock or 
securities of a foreign corporation that is 
a party to the exchange or a party to the 
reorganization are not subject to section 
367(a)(1) but are subject to section 
367(b). If a foreign corporation’s stock is 
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transferred by a United States person to 
a foreign corporation in a transaction 
that qualifies as a reorganization and 
that foreign corporation is a party to the 
reorganization, the transfer is subject to 
section 367(b). This result occurs even 
though the transaction also qualifies as 
another type of reorganization or 
exchange to which such foreign 
corporation is not a party. See, 

§ 7.367(b)-4(b). 

Certain reorganizations involving a 
domestic target corporation and a 
domestic acquiring corporation result in 
indirect transfers described in section 
367(a)(1) when stock of a foreign 
corporation is used as consideration. 
These transactions are described in 
paragraph (b)(2). In a merger of one 
domestic corporation into another 
domestic corporation to which section 
368(a)}(2)(D) applies, a transfer of assets 
by the target corporation is a transfer 
subject to section 367(a)(1) if the 
corporation that is in control of the 
acquiring corporation is a foreign 
corporation. An indirect outbound 
transfer of assets also results from the 
acquisition of the properties of one 
domestic corporation by another 
domestic corporation in a reorganization 
described in section 368({a)(1)(C) when 
the stock of the foreign corporation in 
control of the acquiring corporation is 
received by the target corporation, 
whether or not that stock is distributed 
to shareholders of the target corporation 
and whether or not such shareholders 
are United States persons. An indirect 
outbound transfer of stock in a domestic 
corporation by a United States person 
results from a reorganization described 
in section 368{a)(1)(B) when a United 
States shareholder receives stock of a 
foreign corporation that controls the 
acquiring domestic corporation. A 
merger of two domestic corporations to 
which section 368(a)(2)(E) applies may 
involve a transfer described in section 
367(a)(1) if voting stock of a foreign 
corporation in control of one of the 
domestic corporations is used in the 
transaction. However, the proposed 
regulations reserve the issue of whether 
the shareholders of the domestic 
surviving corporation who are United 
States persons (if any) or the surviving 
corporation itself is the transferor for 
purposes of section 367(a)(1) and is thus 
the party required to request a ruling. 
The rules of paragraph (b}{2) are based 
on the language and reasoning in H.R. 
Rep. No. 94-658, 94th Cong., 1st Sess. 243 
n.38 (1975), and S. Rep. No. 94-938, 94th 
Cong., 2d Sess. 265 n. 32 (1976) 
(Committee Reports for Tax Reform Act 
of 1976). 


Paragraph (b)(3) contains the rule for 
determining whether a transfer made by 
a domestic or foreign partnership to a 
foreign corporation is a transfer 
described in section 367(a)(1). As a 
partnership is not a taxable entity, a 
transfer of property by a partnership to 
a foreign corporation is treated for 
purposes of section 367(a)(1) as an 
indirect transfer of the property by the 
partners, with each partner indirectly 
transferring the portion of each asset 
transferred that is attributable to that 
partner's interest in the partnership. The 
indirect transferor can not be a 
partnership. Thus, if a partnership is a 
partner in the transferor partnership, the 
transfer is considered to be made by the 
partners of the first partnership who 
would be required to include any 
recognized gain from the transfer in 
their gross income. Sections 701 through 
761 and the regulations thereunder 
provide guidance for determining the 
portion of partner's interest. Section 
367(a)(1) applies only to the indirect 
transfers by partners who are United 
States persons. 

Paragraph (b) (4) and (5) relate to 
transfers by trusts and estates. 
Transfers made by domestic trusts, 
other than grantor trusts, and by 
domestic estates are considered 
transfers by United States persons, 
regardless of whether the beneficiaries 
of the trust or estate are United States or 
foreign persons. Transfers by foreign 
trusts, other than grantor trusts, or 
foreign estates are considered transfers 
by foreign persons. A transfer by a trust 
of a portion or all the property of such 
trust which is treated as owned bya - 
grantor or other person under sections 
671 through 679 is considered to be a 
transfer of such portion or all of the 
property of the trust by that grantor or 
other person. 

Paragraph (b)(6) treats the termination 
of a section 1504(d) election as a 
constructive transfer of property by a 
domestic corporation to a foreign 
corporation for purposes of section 
367(a)(1). A corporation organized in 
Canada or Mexico that meets the 
requirements of section 1504(d) is 
treated as a domestic corporation for all 
purposes of subtitle A of the Code. Thus, 
upon the loss of section 1504(d) status 
the corporation regains its status as a 
foreign corporation, with the result that 
the constructive transfer is a transfer 
described in section 367(a)(1) if the facts 
and circumstances cause it to be 
characterized as part of an exchange 
described in section 332, 351, 354, 355, 
356, or 361. 

The constructive transfer resulting 
from a change in classification of a 
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foreign entity due to a change in the 
governing documents is described in 
paragraph (b)(7). If the characteristics of 
the entity are altered due to changes in 
the documents governing the entity so 
that an entity previously considered a 
partnership, a trust, or an estate under 
the Code is treated as an association 
taxable as a corporation, a constructive 
exchange described in section 351 
occurs ({i.e., a constructive transfer of the 
assets of the old entity to the new 
corporation in exchange for all its 
stock). The transferor for purposes of 
section 367(a)(1) is determined under the 
rules contained in paragraph (b) (3) 
through (5) of these proposed 
regulations. 

Paragraph (c) contains rules 
concerning the time and manner of 
submitting a request for a section 
367(a)(1) ruling. A request must be filed 
no later than the close of the 183rd day 
following the beginning of a transfer. 
Paragraph (c)(2) provides the address to 
which requests for section 367(a)(1) 
rulings must be delivered and the rules 
for determining when a request is 
delivered and filed. The request will be 
treated as filed only when the 
information and materials submitted 
meet the minimum standards described 
in paragraph (c)(3)(i). If the minimum 
standards relating to the relevant facts 
and circumstances and to the 
description of the plan are not satisfied, 
the person requesting the ruling may 
supply the necessary information or 
materials within sixty days of the notice 
describing such deficiency, and the later 
submission will relate back to the 
original submission date for purposes of 
determining the timeliness of the 
request. Any submissions made to 
satisfy the minimum standards after the 
sixty day period will not relate back, 
and the date the request will be 
considered as filed is determined by 
reference to the date of such later 
submission. Requests for information or 
materials in addition to those required 
to satisfy the minimum standards will 
not affect the date the request is 
considered to be filed, but the Internal 
Revenue Service may decline to issue a 
ruling until the requested data is 
submitted. 

Paragraph (c)(4) defines the date on 
which a transfer begins for purposes of 
determining whether a ruling request 
was filed not later than the close of the 
183rd day after the beginning of the 
transfer. Generally a transfer begins on 
the earliest date the transfer of title, 
possession, or the right to the use of the 
property pursuant to the plan takes 
effect. Special rules for transfers by 
persons who have made an election 
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under section 6013 (g) or (h), or for 
constructive transfers due to a change in 
entity classification are included to 
insure that a taxpayer has an 
opportunity to file a timely ruling 
request. The fact that a transfer is 
subject to a condition that the exchange 
will be rescinded if an unfavorable 
ruling is issued does not affect the date 
on which the beginning of the transfer is 
considered to occur. 

Paragraph (c)(5) describes the 
transfers made pursuant to a single plan. 
This description is important in 
determining which transfers must be 
described in the ruling request. 
Generally, any transfer of property 
necessary and germane to an exchange 
described in sections 332, 351, 354, 355, 
356, or 361 is pursuant to the plan of the 
exchange. The concept of the scope of a 
“plan” is based on § 1.368-2(g). 

Paragraph (d) describes persons who 
must request a ruling to obtain the 
nonrecognition of gain provided by 
sections 332, 351, 354, 355, 356, or 361. 
Generally, any United States person 
who makes a transfer described in 
section 367(a)(1) that is not excepted 
from the ruling requirement pursuant to 
the section 367(a)(2) regulations must 
request a ruling to obtain the benefits of 
section 332, 351, 354, 355, 356, or 361. 

Paragraph (d)(2) allows a corporation 
to request a ruling on behalf of its 
shareholders who are transferors of its 
stock pursuant to a single plan and for 
whom the tax consequences (such as 
gain realized, gain recognized, and basis 
in property received) can be determined 
in the same manner. Thus, the 
corporation can obtain a ruling on 
behalf of its shareholders who can 
determine their gain and basis by using 
the same mathematical formula. A 
corporation may request a ruling on 
behalf of a group of its shareholders to 
which this rule applies even if other 
exchanging shareholders will have 
different tax consequences and cannot 
be covered by the ruling request. A 
partnership may request a ruling on 
behalf of its partners for whom the tax 
consequences are determined in the 
same manner. Notwithstanding the 
foregoing, each shareholder and partner 
retains the option to file a separate 
ruling request rather than relying on a 
ruling obtained on his or her behalf. A 
ruling obtained by a corporation or 
partnership on behalf of its shareholders 
or partners will not be effective with 
respect to a shareholder or partner who 
files a separate request. 

When a Corporation or partnership 
requests a ruling on behalf of its 
shareholders or partners, the 
corporation or partnership may also file 
an administrative protest to an 


unfavorable ruling on behalf of its 
shareholders or partners. However, as 
section 7477 requires a petition for a 
declaratory judgment to be filed with 
the United States Tax Court by the 
transferor or transferee, the 
shareholders or partners must file any 
such petition on their own behalf. 

The ruling obtained by or on behalf of 
a United States person has effect only if 
the United States person complies with 
the requirements of paragraph (d)(3). 
That paragraph describes the document 
or statement that must be attached by 
the United States person to the return 
for the period in which the transfer 
described in section 367(a)(1) began. The 
failure to attach this information to a 
return for the period in which a transfer 
described in section 367(a)(1) begins will 
cause the favorable ruling to be void 
and of no effect. 

A failure to comply with section 
367(a)(1) is described in paragraph (e)(1) 
to include: (1) the failure to obtain a 
favorable ruling, whether due to the 
failure to request a ruling in a timely 
manner or due to a ruling that the 
avoidance of Federal income taxes is 
one of the principal purposes of the 
plan, (2) the failure to comply with terms 
and conditions to which a favorable 
ruling is subject, or (3) the carrying out 
of the plan in a manner that varies 
materially from the description of the 
plan contained in the ruling request. 

Paragraph (e)(2) states that the failure 
to comply with section 367(a)(1) with 
respect to a transfer described in that 
section will generally result in the 
foreign corporation not being considered 
a corporation for purposes of 
determining the amount of gain to be 
recognized and the basis in property 
transferred or received. For all other 
purposes, however, such as the 
determination of whether a loss shall be 
recognized and the operation of section 
381, the foreign corporation will be 
considered to be a corporation. The 
amount of loss realized but not 
recognized on one transfer does not 
reduce the amount of gain recognized on 
another transfers, even though both 
transfer are pursuant to the same plan. 

A material variance is defined in 
paragraph (e)(3) to include any variance 
which would influence the 
Commissioner in determining whether a 
favorable ruling should be issued. If the 
plan is carried out in a manner that 
varies materially from the description in 
the ruling request, the ruling has no 
effect for any transfers. If a particular 
transfer is disclosed in a ruling request 
but is not accorded nonrecognition 
treatment because the ruling request 
was not timely filed with respect to such 
transfer, the execution of such transfer 
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nevertheless will not be considered to 
constitute a variance from the plan as 
described in the ruling request. 

In the case of multiple transfers 
pursuant to the same plan, the general 
material variance rule would negate the 
effect of a favorable ruling if a material 
transfer was omitted from the request. 
Paragraph (e)(3)(iii) contains an 
exception to this general rule based on 
the Conference Committee Report, H.R. 
Rep. No. 94-1515, 94th Cong., 2d Sess. 
(1976), as reported in 122 Cong. Rec. 
30120 (1976). If a separate favorable 
ruling is obtained for the omitted 
transfer and the request for that ruling 
describes the entire plan, that separate 
favorable ruling will apply to each 
transfer pursuant to the plan for which a 
ruling request was timely filed. A 
favorable ruling may be obtained with 
respect to transfers that begin no more 
than 183 days before the request is filed, 
even though another transfer pursuant 
to the same plan begins more than 183 
days before the request is filed and is 
taxable. 

Paragraph (e)(4) contains an exception 
to the general rule on the consequences 
of failure to comply with section 
367(a)(1). In situations he deems 
appropriate, the Commissioner has 
discretion to treat the foreign 
corporation as a corporation even 
though the taxpayer fails to comply with 
section 367(a)(1). This rule is based on 
the Report of the Conference Committee, 
H.R. Rep. No. 94-1515, supra. 

Paragraph (f) describes the 
administrative and judicial appeals 
available. An administrative protest 
may be filed if an unfavorable ruling is 
issued or if terms and conditions are 
imposed on a favorable ruling. 
Additional details may be found in 
§ 601.201(e)(19) of the Statement of 
Procedural Rules and in Rev. Proc. 77-5, 
1977-1 C.B. 536. The rules for appeals to 
the United States Tax Court are 
contained in section 7477 and the 
regulations under that section. 

Paragraph (h)(1) defines a “United 
States person” to include those persons 
described in section 7701(a)(30). The 
provision also provides that an 
individual who elects to be treated as a 
resident of the United States under 
section 6013 (g) or (h) (relating to 
nonresident alien individuals married to 
residents or citizens of the United 
States) is a United States person for 
purposes of section 367(a)(1). The actual 
or deemed conduct of a U.S. trade or 
business during a taxable year does not 
cause a foreign corporation or 
nonresident alien individual to be 
considered a United States person for 
purposes of section 367. Nor does the 
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fact that a nonresident alien individual 
has been in the United States for 183 
days or more during the taxable year 
cause that individual to be a United 
States person for purposes of section 
367(a)(1). 

Paragraph (h)(2) defines the term 
“favorable ruling.” This definition is 
included solely to simplify the language 
for the proposed regulations and does 
not have any effect on administrative or 
judicial appeal procedures. 

The proposed amendments to 
regulations under section 7477 are made 
to conform those regulations, relating to 
the declaratory judgment procedure in 
the United States Tax Court, to the 
proposed regulations under section 
367(a){1). 


Withdrawal of Notice of Proposed 
R : 


The portion of the notice of proposed 
rulemaking relating to section 367(a)(1) 
published in the Federal Register (42 FR 
65152) on December 30, 1977, is hereby 
withdrawn. The temporary regulations 
published in the Federal Register (42 FR 
65152) on December 30, 1977, continue in 
effect, however, until final regulations 
take effect. 


Comments and Requests for a Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 


Regulatory Flexibility Act And 
Executive Order 12291 


Although this document is a notice of 
proposed rulemaking which solicits 
public coment, the Internal Revenue 
Service has concluded that the proposed 
regulations are interpretative and that 
the notice and public comments 
procedure requirements of 5 U.S.C. 553 
do not apply. Accordingly, these 
proposed regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. chapter 6). The 
Commissioner of Internal Revenue has 
determined that this proposed rule is not 
subject to Executive Order 12291. 


Drafting Information 
The principal author of these 


proposed regulations is Martha E. Kadue 
of the Legislation and Regulations 


Divison of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
these regulations both on matters of 
substance and style. 


List of Subjects 
26 CFR 1.301-1 through 1.385-6 


Income taxes, Corporations, 
Corporate distributions, Corporate 
adjustments, Reorganizations. 


26 CFR Part 7 
Income taxes, Tax Reform Act of 1976. 


26 CFR Part 301 


Administrative practice and 
procedure, Bankruptcy, Courts, Crime, 
Employment taxes, Estate taxes, Excise 
taxes, Gift taxes, Income taxes, 
Investigations, Law enforcement, 
Penalties, Pensions, Statistics, Taxes, 
Disclosure of information, Filing 
requirements. 

Proposed amendments to the 
regulations. 

The proposed amendments to 26 CFR 
Parts 1, 7, and 301 are as follows: 


PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 


Paragraph 1. A new § 1.367(a)-1 is 
added, immediately after § 1.362-2, to 
read as follows: 


§ 1.367(a)-1 Ruling requests under section 
367(a)(1) relating to certain transfers to a 
foreign corporation. 

(a) Introduction—{1) General rule. For 
purposes of determining the amount of 
gain to be recognized on a transfer of 
property by a United States person to a 
foreign corporation in connection with 
an exchange described in section 332, 
351, 354, 355, 356, or 361, the foreign 
corporation shall not be considered a 
corporation unless, pursuant to a 
request for a ruling filed not later than 
183 days after the beginning of the 
transfer, it is established to the 
satisfaction of the Commissioner that 
the exchange is not pursuant to a plan 
having the avoidance of Federal income 
taxes as one of its principal purposes. 
Transfers subject to this section are 
described in paragraph (b) of this 
section. The time and manner for filing 
ruling requests is set forth in paragraph 
(c) of this section. Persons who are to 
request rulings are described in 
paragraph (d) of this section. The 
consequences of failure to comply with 
this section are described in paragraph 
(e) of this section. The procedure for the 
protest and appeal of a ruling is 
described in paragraph (f) of this 
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section. Terms used in this section are 
defined in paragraph (g) of this section. 

(2) Section 367(a)(2) exception. This 
section shall not apply to exchanges and 
transfers described in regulations that 
may be issued under section 367(a)(2) to 
the extent such regulations except the 
exchanges and transfers from the 
requirements of this section. 

(b) Transfers described in section 
367(a})(1)—(1) General rule. A transfer 
described in section 367(a)(1) is a 
transfer of property, other than stock or 
securilies of a foreign corporation that is 
a party to the exchange or a party to the 
reorganization (as defined in section 
368(b)), made directly, indirectly, or 
constructively by a United States person 
{as defined in paragraph (g)(1) of this 
section) to a foreign corporation in 
connection with an exchange described 
in section 332, 351, 354, 355, 356, or 361. 
Thus, a transfer of stock of a foreign 
corporation by a United States person to 
another foreign corporation pursuant to 
a reorganization described in section 
368(a)(1)(B) is not a transfer described in 
section 367(a)(1) because the foreign 
corporation whose stock is transferred 
is a party to the reorganization, even 
though that foreign corporation may not 
be a party to other types of 
reorganizations or exchanges for which 
the transaction also qualifies. Such 
transfer is subject to the rules of 
§ 7.367(b)-4(b). The following special 
rules apply in determining whether a 
transfer of property is a transfer 
described in section 367(a)(1). 

(2) Reorganizations—{i) Mergers. A 
transfer in connection with a 
reorganization described in section 
368(a)(1){A) to which either section 
368(a)(2) (D) or (E) applies may be a 
transfer described in section 367(a)(1) if 
the reorganization involves the merger 
of two domestic corporations and if 
stock of a foreign corporation which 
controls one of such domestic 
corporations is exchanged in such 
reorganization. The transfers in 
connection with such a reorganization 
that are described in section 367(a)(1) 
are as follows— 

(A) Reorganizations described in 
section 368(a})(1)(A) to which section 
368(a}(2)(D) applies. A domestic 
corporation is considered to make a 
transfer of property described in section 
367(a)(1) if it transfers substantially all 
its properties to another domestic 
corporation in connection with a 
reorganization described in section 
368(a)(1)(A) to which section 
368(a)(2)(D) applies and if the 
controlling corporation (within the 
meaning of section 368{a)(2)(D)) is a 
foreign corporation. The rule of this 
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paragraph (b)(2)(i)(A) is illustrated by 
the following example. 

Example. F, a foreign corporation, owns all 
the stock of S, a domestic corporation. In a 
reorganization described in section 
368(a)(1)(A) to which section 368(a)(2)(D) 
applies, S acquires substantially all the 
properties of W, a domestic corporation, in a 
merger of W into S. The stock of F is used as 
consideration. The reorganization includes an 
indirect asset transfer described in section 
367(a)}(1) by W. 


(B) Reorganizations described in 
section 368(a)(1)(A) to which section 
368(a)(2)(E) applies. [Reserved]. 

(ii) Reorganizations described in 
section 368(a)(1)(B). An exchanging 
shareholder who is a United States 
person is considered to make a transfer 
described in section 367(a)(1) if, in 
connection with a reorganization 
described in section 368{a)(1)(B), such 
shareholder exchanges his stock in a 
domestic corporation for voting stock of 
a foreign corporation that is in control 
(as defined in section 368(c)) of the 
domestic acquiring corporation. The rule 
of this paragraph (b)(2)(ii) is illustrated 
by the following example. 


Example. F. a foreign corporation, owns all 
the stock of S. a domestic corporation. In a 
reorganization described in section 
368(a){1)(B), S acquires all the stock of 
domestic corporation Y, and the shareholders 
of Y receive voting stock of F. The 
reorganization includes an indirect stock 
transfer described in section 367(a)(1) by 
those shareholders of Y who are United 
States persons. 


(iii) Reorganizations described in 
section 368(a)(1)(C). A domestic 
corporation is considered to make a 
transfer described in section 367(a)(1) if 
it transfers substantially all of its 
properties to another domestic 
corporation in connection with a 
reorganization described in section 
368(a){1}(C) and if it receives voting 
stock in a foreign corporation that is in 
control (as defined in section 368({c)) of 
the acquiring corporation. The rule of 
this paragraph (b)(2)[iii) is illustrated by 
the following example. 

Example. F, A foreign corporation, owns all 
the stock of S, a domestic corporation. In a 
reorganization described in section 
368(a)(1}(C), S acquires substantially all the 
properties of Z, a domestic corporation, and 
Z receives voting stock of F. The 
reorganization includes an indirect asset 
transfer described in section 367(a){1) by Z, 
whether Z retains the stock of F or distributes 
the stock to its shareholders and whether the 
shareholders of Z are United States persons 
or foreign persons. 

(3) Transfers by partnerships. A 
transfer of property by a United States 


person indirectly to a foreign 
corporation results from a transfer of 


property by a partnership (whether 
foreign or domestic) to a foreign 
corporation in an exchange described in 
section 367(a)(1), to the extent that the 
partnership property transferred to the 
foreign corporation is attributable to 
partnership interests held by one or 
more United States persons. Attribution 
of partnership assets to interests held by 
United States persons shall be 
determined under the rules and 
principles of sections 701 through 761 of 
the Internal Revenue Code and the 
regulations thereunder. The rule of this 
paragraph (b)(3) is illustrated by the 
following example. 

Example. P is a partnership having five 
equal general partners, two of whom are 
United States persons. P transfers property to 
F, a foreign corporation, in connection with 
an exchange described in section 351. The 
exchange includes an indirect transfer of 
property by the partners to F. The transfers of 
property attributable to those partners who 
are United States persons, that is, 40 percent 
of each asset transferred to F, are transfers 
described in section 367(a)({1). 


(4) Transfers by trusts and estates. 
Except as otherwise provided in 
paragraph (b)(5) of this section, a 
transfer of property by a trust or an 
estate to a foreign corporation in an 
exchange described in section 37(a)(1) is 
considered a direct, indirect, or 
constructive transfer by a United States 
person only if the trust or estate is a 
domestic trust or a domestic estate. 
Except as otherwise provided in 
paragraph (b)(5) of this section, a 
transfer by a foreign trust or foreign 
estate (as defined in section 7701(a)(31)}) 
is not a transfer described in section 
367(a)(1). These rules apply irrespective 
of whether the beneficiaries of the trust 
or estate are United States persons or 
foreign persons. 

(5) Transfers by grantor trusts. A 
transfer of a portion or all of the assets 
of a foreign or domestic trust to a foreign 
corporation in an exchange described in 
section 367(a){1) is Considered a transfer 
by any United States person who is 
treated as the owner of any such portion 
or all of the assets of the trust under 
section 671 through 679. 

(6) Termination of election under 
section 1504(d). The termination of an 
election under section 1504({d), relating 
to treatment of certain contiguous 
country corporations as domestic 
corporations, shall be considered to be a 
transfer of property by a domestic 
corporation to a foreign corporation. The 
characterization of the transfer for 
purposes of section 367(a){1) depends on 
the facts and circumstances. The rule of 
this paragraph (b)(6) is illustrated by the 
following examples. 
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Example 1. Domestic corporation Y 
previously made a valid election under 
section 1504(d) to have its wholly owned 
Canadian subsidiary, C, treated as a 
domestic corporation. On July 1, 1983, C fails 
to continue to qualify for the election under 
section 1504(d). A constructive reorganization 
described in section 386{a){1)(D) occurs, and 
the constructive transfer of assets by 
“domestic” corporation C to Canadian 
corporation C included in that reorganization 
is a transfer described in section 367({a)(1). 

Example 2. Domestic corporation Z 
previously made a valid election under 
section 1504(d) to have its wholly owned 
Canadian subsidiary, S, treated as a domestic 
corporation. On August 1, 1983, Z sells ail the 
stock of S to an unrelated United States 
person. Because S is no longer directly or 
indirectly wholly owned or controlled by Z, it 
is no longer subject to the section 1504(d) 
election. No direct, indirect, or constructive 
transfer described in section 367(a)(1) has 
occurred. 

(7) Changes in classification of an 
entity. If a foreign entity is classifed as 
an entity other that an association 
taxable as a corporation for United 
States tax purposes, and subsequently a 
change is made in the governing 
documents, ariticles, or agreements of 
the entity so that the entity is thereafter 
classified as an association taxable as a 
corporation, the change in classification 
is considered a transfer of property to a 
foreign corporation in connection with 
an exchange described in section 351. 
For purposes of section 367(a)(1), the 
transfer of property is considered as 
made by the persons determined under 
the rules set forth in paragraph (b)(3) of 
this section, with respect to 
partnerships, and paragraph (b) (4) or 
(5), with respect to trusts and estates, 
and the rules of such paragraphs apply 
in determining whether a transfer 
described in section 367(a)(1) has been 
made. 

(8) Contributions to capital. For rules 
with respect to treating a contribution to 
the capital of a foreign corporation as a 
transfer described in section 376(a)(1), 
see section 367(c)(2) and the regulations 
thereunder. 

(c) Time and manner of filing a 
request for a section 367(a}(1) ruling— 
(1) Jn general. A request for a ruling that 
a transfer of property in connection with 
an exchange described in section 
367(a)(1) is not a transfer pursuant to a 
plan (as defined in paragraph (c)(5) of 
this section) having the avoidance of 
Federal income taxes as one of its 
principal purposes must be filed no later 
than the close of the 183d day after the 
beginning of the transfer (as defined in 
paragraph (c)(4) of this section). A 
favorable ruling (as defined in 
paragraph (g)(2) of this section) will not 
be issued with respect to a ruling 
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request that does not meet the 
requirements of this paragraph (c). 

(2) Delivery and filing. A request for a 
ruling under this section shall be 
delivered during regular business hours 
to the Commissioner of Internal 
Revenue, Attn: CC:IND:S, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224. If the ruling request is 
delivered by United States mail, the 
provisions of section 7502 and the 
regulations thereunder shall apply in 
determining the date of delivery. A 
request for a ruling under this section is 
considered to be filed on the date that 
the documents which satisfy the 
minimum standards described in 
paragraph (c)(3) of this section are 
delivered to the Commissioner. 

(3) Minimum standards—{i) 
Requirements. A request for a ruling 
under section 367(a)(1) must— 

(A) Set forth all the facts and 
circumstances relating to the plan in 
sufficient detail to apprise the 
Commissioner of nature of the plan and 
the purpose for which the request is 
submitted, 

(B) Be accompanied by a written copy 
(if any) of the plan of reorganization or 
exchange, including a description of all 
property (other than U.S. currency if its 
transfer does not affect the type of 
exchange or reorganization that occurs) 
to be transferred, 

(C) Be submitted in accordance with 
the procedural rules set forth in 26 CFR 
601.201(e) (Statement of Procedural 
Rules) and in substantial compliance 
with any revenue procedures relating to 
the submission of ruling requests, and 

(D) Be executed by the person filing 
the request or the corporation or 
partnership described in paragraph (d) 
of this section, under penalties of 
perjury. 

(ii) Failure to satisfy minimum 
standards. A request for a ruling that 
does meet the minimum standards of 
paragraph (c)(3)(i) (C) and (D) of this 
section but does not meet the minimum 
standards of paragraph (c)(3)(i) (A) or 
(B) of this section will be acknowledged 
and the person submitting the request 
will be notified in writing of the 
minimum standards that have not been 
satisfied. If the information or materials 
necessary to satisfy the minimum 
standards are then delivered to the 
Internal Revenue Service within 60 days 
of the date of the letter notifying the 
taxpayer of the failure, that information 
or materials will be treated as if 
received with the original submission of 
the request for a ruling. If the 
information or materials necessary to 
satisfy the minimum standards are not 
delivered within the 60-day period, the 
ruling request will not be treated as filed 


on the date the original ruling was 
delivered. Such additional information 
or materials delivered after the 60-day 
period will instead be treated (together 
with the original submission) as a new 
request for a ruling delivered and filed 
on the date the additional information or 
materials are received, but only if the 
minimum standards of paragraph 
(c)(3){i) of this section are satisfied by 
all the information and materials 
submitted. The date on which the 
additional information or materials 
required by this paragraph (c)(3)(ii) are 
considered to be delivered shall be 
determined by the same rules as those 
set forth in paragraph (c)(2) of this 
section, which apply to the delivery and 
filing of ruling requests. 

(iii) Requests for additional 
information. If the minimum standards 
described in paragraph (c)(3)(i) of this 
section are satisfied but additional 
information or materials are required to 
make a determination under this section, 
the Internal Revenue Service will 
request the additional information or 
materials. The person requesting the 
ruling shall deliver the information or 
materials to the Internal Revenue 
Service within 30 days of the date of the 
request for such information or 
materials, or shall deliver within such 
30-day period a written statement 
explaining why the information or 
materials are unavailable. The request 
for additional information or materials 
will not alter the date the ruling request 
is considered as filed. However, unless 
the taxpayer establishes reasonable 
cause for not timely providing the 
information or materials, the 
Commissioner may decline to make a 
determination until the requested 
information or materials, are provided or 
may issue an unfavorable ruling. In 
determining whether reasonable cause 
exists for failure to provide the 
additional information or materials, the 
significance of such information or 
materials to the determination of the 
Commissioner as to whether a favorable 
ruling should be issued shall be taken 
into account. The date on which the 
additional information or materials or 
statement required by this paragraph 
(c)(3){iii) are considered to be delivered 
shall be determined pursuant to the 
same rules as those set forth in 
paragraph (c)(2) of this section, which 
apply to the delivery and filing of ruling 
requests. 

(4) Beginning of a transfer—{i) In 
general. A transfer described in section 
367(a)(1) will be considered to begin on 
the earliest date on which title, 
possession of, or right to the use of 
stock, securities, or other property 
passes pursuant to the plan for purpeses 
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of subtitle A of the Internal Revenue 
Code. A transfer will not be considered 
to begin with a decision of a board of 
directors or similar action unless the 
transaction otherwise takes effect for 
tax purposes on that date. 

(ii) U.S. resident under section 6013 (g) 
or (h). A transfer made by an alien 
individual who is considered to be a 
United States resident by reason of a 
timely election made under section 6013 
(g) or (h) will be considered to begin— 

(A) On the date such election under 
section 6013 (g) or (h) is made, if such 
date is later than the date the transfer 
otherwise would be considered to begin 
under this section, or 

(B) On the date the transfer otherwise 
would be considered to begin under this 
section, if such date is later than the 
date the election under section 6013 (g) 
or (h) is made. 


The rule of this paragraph (c)(4)(ii) is 
illustrated by the following example. 


Example. D is a nonresident alien 
individual who is married to a United States 
citizen. On March 1, 1983, D transfers 
property to a foreign corporation in an 
exchange described in section 351. On April 
15, 1984, D and the spouse timely file an 
election under section 6013(g) with their tax 
return for the taxable year ended December 
31, 1983, for D to be treated as a United 
States resident. The election is effective on 
January 1, 1983. The transfer described in 
section 367(a)(1) made by D in connection 
with the section 351 exchange is considered 
to begin on April 15, 1984, the date on which 
the timely election was made under section 
6013(g). 


(iii) Termination of section 1504(d) 
election. A transfer deemed to occur as 
a result of the termination of an election 
under section 1504(d) will be considered 
to begin on the date the contiguous 
country corporation first fails to 
continue to qualify for the election under 
section 1504(d). The rule of this 
paragraph (c)(4)(iii) is illustrated by the 
following example. 


Example. Domestic corporation W 
previously made a valid election under 
section 1504{d) to have its Mexican 
subsidiary, S, treated as a domestic 
corporation. On August 1, 1984, W disposes 
of its right, title, and interest in 10 percent of 
the stock of S by selling such stock to an 
unrelated United States person who is not a 
director of S. S first fails to continue to 
qualify for the election under section 1504(d) 
on August 1, 1984, since on such date it 
ceases to be directly or indirectly wholly 
owned or controlled by W. The constructive 
transfer of assets from “domestic” 
corporation S to Mexican corporation S is 
considered to begin on that date. 


(iv) Change in classification. A 
transfer deemed to occur as a result of a 
change in classification of an entity 
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caused by a change in the governing 
documents, articles, or agreements of 
the entity (as described in paragraph 
(b)(7) of this section) will be considered 
to begin on the date such changes take 
effect for purposes of subtitle A of the 
Internal Revenue Code. 

(v) Conditional transfers. A transfer 
will be considered to begin on the date 
otherwise determined under paragraph 
(c)(4) (i) through (iv) of this section even 
though it is made subject to a condition 
that if there is a failure to obtain a 
favorable ruling from the Commissioner, 
the transaction will not be consummated 
and to the extent possible the assets 
transferred will be returned. For 
purposes of the preceding sentence, a 
ruling that an exchange is not pursuant 
to a plan having the avoidance of 
Federal income taxes as one of its 
principal purposes may be treated as an 
unfavorable ruling if it imposes 
conditions in addition to any already 
agreed to in the ruling request. The rule 
of this paragraph (c)(4)(v) relates only to 
determining the date on which a transfer 
is considered to begin for purposes of 
section 367(a)(1) and does not have any 
substantive effect on the tax 
consequences arising from the rescission 
of or failure to consummate a 
transaction. 

(5) Transfers pursuant to a plan. For 
purposes of this section, transfers 
pursuant to a plan are direct, indirect, 
and constructive transfers of property in 
connection with an exchange described 
in section 332, 351, 354, 355, 356, or 361. 
A transfer may be pursuant to a plan 
even though it is not described in any 
document relating to the plan, and a 
transfer described in a document 
relating to a plan is not necessarily 
made pursuant to the plan. The rule of 
this paragraph (¢)(5) is illustrated by the 
following example. 

Example. X, a domestic corporation, 
exchanges stock of Y corporation for voting 
stock of F, a foreign corporation, in a 
reorganization described in section 
368(a)(1)(B). The documents describing the 
exchange also describe a lease of Blackacre 
by X to F for a five-year term at a fair market 
rental value. The exchange of Y stock for F 
voting stock is pursuant to the plan of 
reorganization. The transfer of the leasehold 
interest in Blackacre to F is not pursuant to 
the plan of reorganization. 


(d) Persons who must request 
rulings—{1) In general. Any United 
States person who makes a direct, 
indirect, or constructive transfer of 
property to which this section applies 
must request a ruling as provided in 
paragraph (c) of this section, receive a 


favorable ruling, and comply with 
paragraph (d)(3) of this section for the 
foreign corporation to be considered to 
be a corporation, within the meaning of 
sections 332, 351, 354, 355, 356, or 361, for 
purposes of determining the amount of 
gain to be recognized by the United 
States person. 

(2) Special rules for shareholders and 
partners—{i) Shareholders. A 
corporation may request a ruling on 
behalf of its shareholders who are 
transferors of its stock with respect to a 
single plan and for whom the tax 
consequences of the transfers will be 
determined in the same manner. Each 
such shareholder who satisfies the 
requirements of paragraph (d)(3) of this 
section will be considered to be a 
person who requested the ruling, except 
that any shareholder who requested a 
separate ruling cannot be so considered. 
The rule of this subdivision (i) is 
illustrated by the following example. 


Example. All the shareholders of domestic 
corporation X transfer their stock of X to 
foreign corporation F solely in exchange for 
voting stock of F in a reorganization 
described in section 368(a)(1)(B). X may 
request a ruling with respect to the plan on 
behalf of all of its shareholders who are 
United States persons, since the grain or loss 
realized by each such shareholder onthe 
exchange of stock and basis in the stock of F 
received is determined in the same manner, 
even though each such shareholder may have 
a different basis and holding period with 
respect to stock of X. Each such shareholder 
who satisfies the requirements of paragraph 
(d)(3) of this section will be treated as a 
person who requested the ruling. Each such 
shareholder also has the opportunity to 
request a separate ruling that will have effect 
only for that shareholder; but if.a separate 
request is made, the shareholder cannot be 
treated as requesting the ruling obtained by 
the corporation on behalf of its shareholders. 
If neither a shareholder nor the corporation 
on behalf of the shareholder timely requests a 
ruling and receives a favorable ruling, the 
shareholder will not be entitled to 
nonrecognition of gain under section 354. 


(ii) Partners. A partnership may 
request a ruling on behalf of its partners 
who are considered transferors either of 
property of the partnership or of 
interests in the partnership pursuant to a 
single plan and for whom the tax 
consequences of the transfers will be 
determined in the same manner. Each 
such partner who satisfies the 
requirements of paragraph (d)(3) of this 
section will be considered to be a 
person who requested the ruling, except 
that any partner who requested a 
separate ruling cannot be so considered. 

(3) Attachments to tax return. Any 
taxpayer to whom this section applies 
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shall file with its income tax return for 
any period during which one or more 
transfers subject to section 367(a)(1} and 
this section begins either— 

(i) A copy of any ruling relating to the 

ransfer that is received by or on behalf 
of the taxpayer prior to filing the return, 

(ii) If a ruling has been requested but 
has not been received prior to filing the 
return, a written summary of any ruling 
request relating to the transfer that has 
been filed by or on behalf of the 
taxpayer, indicating the date it was 
filed, or 

(iii) If no ruling request relating to the 
transfer has been filed, a written 
statement disclosing— 

(A) That the transfer is subject to 
section 367(a)(1), 

(B) That no ruling relating to the 
transfer has been requested by or on 
behalf of the taxpayer, 

(C) The date of the beginning of the 
transfer (as defined in paragraph (c)(4) 
of this section), and 

(D) Whether the taxpayer intends to 
file a request for a ruling relating to the 
transfer within the time limit specified in 
paragraph (c)(1) of this section. 

A copy of any ruling received after the 
return is filed or a statement that the 
ruling request has been withdrawn shall 
be forwarded by the person who 
requested the ruling to the district 
director or the service-center where the 
return was filed within 60 days of the 
receipt or withdrawal, together with an 
identification of the return to which the 
ruling or statement relates. Any 
amended return that is required due to 
the ruling or the withdrawal of the ruling 
request must also be submitted with the 
ruling or statement. The failure to satisfy 
the requirements of this paragraph (d)(3) 
results in any favorable ruling being 
void and having no effect with respect 
to the transfers that began during the 
taxable year for which the return is 
filed. 

(e) Failure to comply with section 
367(a}(1)—(1) Action or inaction 
constituting a failure to comply. A 
taxpayer fails to comply with section 
367(a}(1) and this section if, with respect 
to a transfer described in section 
367(a)}(1) to which this section applies, 
either— 

(i) The taxpayer fails to obtain a 
favorable ruling (as defined in 
paragraph (g)(3) of this section) with 
respect to the transfer, 

(ii) The taxpayer fails to comply with 
all of the terms and conditions imposed 
as part of a favorable ruling, or 

(iii) The plan is carried out in a 
manner that constitutes a material 
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variance (as defined in paragraph (e)(3) 
of this section) from the plan as 
described in the ruling request. 

(2) Consequences of failure to comply. 
Except as provided in paragraph (e)(4) 
of this section, if a taxpayer fails to 
comply with section 367(a)(1) and this 
section with respect to a transfer 
described in section 367(a)(1) a foreign 
corporation shall not be considered to 
be a corporation for purposes of 
determining the amount of gain to be 
recognized on the transfer and of 
determining the basis of property 
transferred or received. For all other 
purposes, including the determination of 
wnether a loss shall be recognized and 
whether corporate attributes shall be 
carried over pursuant to section 381, the 
foreign corporation shall be considered 
to be a corporation. Any loss realized 
but not recognized on a transfer 
described in section 367(a)(1) does not 
reduce the amount of gain realized or 
recognized on any other transfer 
described in section 367(a)(1), regardless 
of whether both transfers are made 
pursuant to the same plan. 

(3) Material variance—({i) In general. 
A material variance is a variance to 
which the Commissioner would 
reasonably attach importance in 
determining whether the transfer was ” 
pursuant to a plan having the avoidance 
of Federal income taxes as one of its 
principal purposes. A variance is 
material if, had it been known by the 
Commissioner, it would have had an 
influence or bearing on his 
determination. The variance need not 
directly control the determination 
contained in the ruling to be material. 
Examples of a variance that is not 
material may include a relatively 
insignificant overstatement or 
understatement of the value of assets 
transferred if such overstatement or 
understatement does not affect the type 
of exchange or reorganization that 
occurs. 

(ii) Taxable transfers disclosed in a 
ruling request. If a transfer is disclosed 
in a ruling request that is filed more than 
183 days after the transfer began, such 
transfer (although taxable) will not 
constitute a variance from the plan as 
described in the ruling request. A 
favorable ruling may be issued with 
respect to other transfers pursuant to the 
same plan which begin no more than 183 
days before the ruling request is filed. 

(iii) Transfers covered by separate or 
amended ruling request. If a material 
variance would result from the 
execution of a particular transfer 
pursuant to a plan, which transfer is not 
described in a ruling request that is filed 
timely with respect to other transfers 
pursuant to the same plan, a favorable 


ruling may nevertheless be obtained 
with respect to all transfers pursuant to 
the plan— 

(A) If a separate ruling request is 
timely filed with respect to the omitted 
transfer and if all other transfers 
described in the initial ruling request are 
also described in such separate ruling 
request, or 

(B) If the initial ruling request is still 
pending, an amendment to the initial 
ruling. request describing the omitted 
transfer is filed timely with respect to 
such transfer. 

The rules of this subdivision (iii) apply 
only if the omitted transfer is described 
in accordance with the minimum 
standards set forth in paragraph (c)(3) of 
this section. 

(iv) Cash transfers. No ruling under 
section 367({a)(1) is required with respect 
to the transfer of solely U.S. currency to 
a foreign corporation. The undisclosed 
transfer of U.S. currency to a foreign 
corporation in connection with an 
exchange described in section 367(a)(1) 
generally will not constitute a material 
variance from the plan as described in 
the ruling request. However, if the 
transfer of U.S. currency affects the type 
of exchange or reorganization that 
occurs, the undisclosed transfer of U.S. 
currency will result in a material 
variance. 

(4) Exception. The failure to comply 
with section 367(a)(1) and this section 
may not be used by the taxpayer to its 
advantage. In those situations the 
Commissioner deems appropriate, a 
foreign corporation will be treated as a 
corporation even if the taxpayer fails to 
comply with section 367(a)(1). 

(f) Protests and appeals—(1) 
Administrative remedies. A person 
requesting a ruling under this section 
(including a corporation or partnership 
that requests a ruling on behalf of its 
shareholders or partners under 
paragraph (d) of this section) may file an 
administrative protest of a ruling not 
later than the 45th day after the date of 
the ruling letter. The protest must 
include a copy of the ruling letter, the 
reason for the protest (including the 
grounds of the protest and arguments in 
support thereof), a statement as to 
whether a conference is requested, and 
the names of the persons expected to 
attend the conference if one is 
requested. A protest that meets the 
requirements of this paragraph (f)(1) is 
considered to be filed upon delivery to 
the Commissioner pursuant to the rules 
of paragraph (c)(2) of this section, which 
apply to the delivery and filing of ruling 
requests. 

(2) Judicial appeals. Provisions for 
petitioning the United States Tax Court 
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with respect to a transfer subject to 
section 367(a)(1) and this section are set 
forth in section 7477 and the regulations 
thereunder. Such a proceeding is the 
exclusive means for obtaining judicial 
review of the determination of the 
Commissioner. 

(g) Definitions. The following 
definitions apply for purposes of this 
section. 

(1) United States person. The term 
“United States person” includes those 
persons described in section 7701(a)(30). 
Such term includes a citizen or resident 
of the United States, a domestic 
partnership, a domestic corporation, and 
any estate or trust other than an estate 
or trust described in section 7701(a)(31) 
as a foreign estate or foreign trust. For 
purposes of this section, an individual 
with respect to whom an election has 
been made under section 6013 (g) or (h) 
is considered to be a resident of the 
United States while such election is in 
effect. A nonresident alien or a foreign 
corporation will not be considered a 
United States person merely because of 
its actual or demed conduct of a trade or 
business within the United States during 
a taxable year. Nor will a nonresident 
alien individual be considered to be a 
United States person solely on the basis 
that such individual has been present in 
the United States for 183 days or more 
during the taxable year. 

(2) Favorable ruling. A favorable 
ruling is a ruling that a transfer 
described in section 367(a)(1) is not in 
connection with an exchange pursuant 
to a plan having the avoidance of 
Federal income taxes as one of its 
principal purposes, including such a 
ruling that is subject to terms and 
conditions. 


PART 7—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX 
REFORM ACT OF 1976 


§§ 7.367(a)-1 and 7.367-2 [Removed] 


Par. 2. Sections 7.367(a)-1 and 7.367-2 
are removed. 


PART 301—PROCEDURE AND 
ADMINISTRATION 


Par. 3. Section 301.7477-1 is amended 
by revising paragraph (a)(3) and the last 
sentence of paragraph (b)(2) to read as 
follows: 


§ 301.7477-1 Declaratory judgments 
relating to transfers of property from the 
United States. 

(a) Petition—* * * 

(3) Beginning of exchange. An 
exchange generally shall be considered 
to begin upon the beginning of the first 
transfer of property pursuant to the plan 
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under which the exchange is to be made. 
For rules determining the beginning of a 
transfer, see § 1.367(a)-(c)(4). 

(b) Judgment—* * * 

(2) Exhaustion of administrative 
remedies. * * * Inno event shall the 
Internal Revenue Service be deemed to 
have had a reasonable time to act if a 
failure to act has occurred because the 
petitioner did not proceed with due 
diligence or because the petitioner has 
not provided all available information or 
materials reasonably requested by the 
Internal Revenue Service. 


* * * * * 


Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 
[FR Doc. 82-35039 Filed 12-23-82; 8:45 am] 
BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 902 


Submission of the Alaska Permanent 
Regulatory Program 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Reopening of public comment 
period. 


SUMMARY: OSM is reopening the period 
for review and comment on portions of 
the submission by Alaska of its program 
for the regulation of surface coal mining 
and reclamation in the State. OSM is 
reopening the comment period to allow 
the public sufficient time to consider 
and comment on additional materials 
submitted by Alaska subsequent to the 
close of the initial public comment 
period. Comments on program portions 
not affected by the additional 
documents will not be considered. 
DATE: Written comments, data or other 
relevant information must be received 
on or before 4:00 p.m. January 26, 1983 to 
be considered. 

ADDRESSES: Comments on the 
supplemental material to the program 
submission should be sent or hand- 
delivered to: Office of Surface Mining, 
Administrative Record Office, Room 
5315, 1100 L Street, NW., Washington, 
D.C. 20240. 

FOR FURTHER INFORMATION CONTACT: 
Arthur W. Abbs, Chief, Division of State 
Program Assistance, Office of Surface 
Mining, Interior South Building, Room 
210, 1951 Constitution Avenue, NW., 
Washington, D.C. 20240. Phone: (202) 
343-5351. 


SUPPLEMENTARY INFORMATION: On 
August 3, 1982, at 47 FR 33520-33522, the 
Office of Surface Mining published a 
notice of the public hearing and the 
public comment period on the Alaska 
program submission. The public hearing 
was held September 24, 1982, and the 
public comment period ended 
September 30, 1982. On September 9 and 
23, 1982, OSM personnel and Alaska 
State regulatory officials met in 
executive session. Subsequent to those 
meetings, Alaska submitted certain 
material to OSM, dated December 13, 
1982, including the State’s final surface 
mining regulations, a Supplemental 
Narrative and an Attorney General's 
Opinion. Certain portions of the 
submission were also discussed in a 
telephone conversation between OSM 


and State personnel on October 27, 1982. 


OSM is reopening the public comment 
period to allow the public sufficient time 
to review and comment on the 
summaries of the above two meetings 
and telephone conversation, and the 
new material submitted by Alaska. 

This announcement is made in 
keeping with OSM’s commitment to 
public participation as a vital 
component in fulfilling the purposes of 
the Surface Mining Control and 
Reclamation Act of 1977. 


Dated: December 20, 1982. 
J. Steven Griles, 
Acting Director, Office of Surface Mining. 
[FR Doc. 82-35031 Filed 12-23-82; 8:45 am] 
BILLING CODE 4310-05-M 


30 CFR Part 914 


Permanent State Regulatory Program 
of Indiana 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Proposed rule. 


SUMMARY: OSM is announcing 
procedures for the public comment 
period and for a public hearing on the 
substantive adequacy of a program 
amendment submitted by Indiana to 
satisfy certain conditions imposed by 
the Secretary of the Interior on the 
approval of the Indiana State Program 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). 


The amendment consists of a set of 
modifications to Indiana’s surface and 
underground coal mining regulations 
and is intended to satisfy the specific 
conditions found at 30 CFR 914.11(a), 
(b)(1), (b)(3) in part, (b)(4)-(6), (c), (d), 
(e), (£), (g)(2), and (i). The amendment 
also consists of other changes to seven 
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Indiana rules which are not related to 
the conditions of approval. 

OSM is also proposing that the 
deadline for meeting condition 
914.11(b)(3) in part be extended to July 1, 
1983, for reasons set forth later in this 
document. 

This document sets forth the times 
and locations that the Indiana program 
and proposed amendment are available 
for public inspection, the comment 
period during which interested persons 
may submit written comments on the 
proposed amendment (IN-291) and 
information pertinent to the public 
hearing. 

DATE: Written comments relating to 
Indiana's proposed modification of its 
program not received on or before 4:00 
p.m. on January 26, 1983, will not 
necessarily be considered in the 
Secretary's decision on whether the 
proposed program amendment satisfies 
the above conditions. 

If requested, a public hearing will be 
held on January 17, 1983, beginning at 
10:00 a.m. at the location shown below 
under “ADDRESSES”. 


ADDRESSES: Written comments should 
be mailed or hand-delivered to: Mr. 
Richard D. McNabb, Director, Indiana 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, Federal 
Building and U.S. Courthouse, Room 522, 
46 East Ohio Street, Indianapolis, 
Indiana 46204, Telephone: (317) 269- 
2600. 

If a public hearing is held, its location 
will be at: OSM Indiana Field Office, 
Federal Building and U.S. Courthouse, 
Room 522, 46 East Ohio Street, 
Indianapolis, Indiana 46204. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Richard D. McNabb, Director, 
Indiana Field Office, Office of Surface 
Mining Reclamation and Enforcement, 
Federal Building and U.S. Courthouse, 
Room 522, 46 East Ohio Street, 
Indianapolis, Indiana 46204, Telephone: 
(317) 269-2600. 

SUPPLEMENTARY INFORMATION: 


I. Public Comment Procedures 
Availability of Copies 


Copies of the Indiana program, a 
listing of any scheduled public meeting 
and all written comments received in 
response to this notice will be available 
for review at the OSM offices and the 
Office of the State Regulatory Authority 
listed below, Monday through Friday, 
8:00 a.m. to 4:00 p.m., excluding 
holidays: 

Office of Surface Mining Reclamation 

and Enforcement, Room 5315, 1100 L 

Street NW., Washington, D.C. 20240 
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Office of Surface Mining Reclamation 
and Enforcement, Federal Building 
and U.S. Courthouse, Room 522, 46 
East Ohio Street, Indianapolis, 
Indiana 46204 

Indiana Department of Natural 
Resources, 608 State Office Building, 

‘ Indianapolis, Indiana 46204. 

Written Comments 
Written comments should be specific, 

pertain only to the issues proposed in 

this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 

Comments received after the time 

indicated under “DATES” or at 

locations other than Indianapolis, 

Indiana, will not necessarily be 

considered and included in the 

Administrative Record for the final 

rulemaking. 

Public Hearing 
Persons wishing to comment at the 

public hearing should contact the person 

listed under “FOR FURTHER 

INFORMATION CONTACT” by the 

close of business three working days 

before the date of the hearing. If no one 
requests to comment at the public 
hearing, the hearing will not be held. 

If only one person requests to 
comment, a public meeting, rather than 
a public hearing, may be held and the 
results of the meeting included in the 
Administrative Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment and 
persons present in the audience who 
wish to comment, have been heard. 


Public Meeting 


Persons wishing to meet with OSM 
representatives to discuss the proposed 
amendment may request a meeting at 
the OSM office listed in “ADDRESSES” 
by contacting the person listed under 
“FOR FURTHER INFORMATION CONTACT.” 

All such meetings are open to the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record. A written 
summary of each public meeting will be 
made a part of the Administrative 
Record. 


Il. Background on Conditional Approval 


Under 30 CFR 737.13(j), the Secretary 
may conditionally approve a state 
permanent regulatory program which 
contains minor deficiencies where the 
deficiencies are of such a size and 
nature as to render no part of the 
program incomplete, the State is actively 
proceeding with the steps to correct the 
deficiencies, and the State agrees to 
correct the deficiencies according to a 
schedule set in the notice of conditional 
approval. 


Ill. Background.on the Indiana State 
Program 

Information regarding the general 
background on the Indiana State 
Program, including the Secretary's 
Findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval of the Indiana 
program can be found in the July 26, 
1982, Federal Register (47 FR 32071- 
32108). 

The nine minor conditions of approval 
agreed to by the Secretary and the State 
of Indiana are set forth below: 

Condition (a) requires Indiana to 
submit copies of promulgated rules or 
otherwise amend its program to: 

(1) Require productivity levels for 
post-mining land use as required by 30 
CFR 817.111(b); 

(2) Require the design criteria for 
diversions as required by 30 CFR 816.43 
and 817.43; 

(3) Provide criteria for steep slope 
mining and variance from approximate 
original contour in a manner no less 
effective than the requirements of 30 
CFR 826.15 and assure that no general 
variance for approximate original 
contour will be allowed. 

(4) Delete the provisions for hilltop 
removal found in 310 IAC 12-5-149; and 
assure that no permits for hilltop 
removal are granted; and 

(5) Require the protection of fish and 
wildlife in a manner no less effective 
than that required by 30 CFR 816.97(a), 
(c) and (d) and 817.97 (a), (c) and (d). 

Condition (b) requires Indiana to 
submit copies of promulgated rules or 
otherwise amend its program to: 

(1) Require a plan for contro] and 
treatment of surface and ground water 
drainage and impose ground water 
limits on pollutants in the discharges as 
required by 30 CFR 780.21(b); 

(2) Require that each permit 
application require the applicant to 
certify that all reclamation fees due 
under 30 CFR 870.12 have been paid;- 

(3) Require that each permit 
application contain a list of all other 
licenses and permits needed by the 
applicant to conduct the proposed 
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surface or underground mining activities 
including all the information required by 
30 CFR 778.19 and 782.19; 

(4) Require the narrative analysis of 
“the known history of any previous uses 
before mining,” as required by 30 CFR 
779.22 and 30 CFR 783.22; 

(5) Require information concerning 
utility and capacity of reclaimed land 
for all lands, and not just those where 
an alternative land use is proposed as 
required by 30 CFR 780.23; 

(6) Provide criteria for permit 
requirements for steep slope mining and 
variance from approximate original 
contour in a manner no less effective 
than 30 CFR 785.16. 

Condition (c) requires Indiana to 
submit copies of promulgated rules or 
otherwise amend its program to: 

(1) Require that the notice of intent to 
explore, when less than 250 tons of coal 
will be removed, include a description of 
the practices proposed to be followed to 
protect the environment as required by 
30 CFR 776.11(b)(6); 

(2) Require that core drilling and 
drilling of boreholes during coal 
exploration activities be conducted in 
accordance with Section 512(a)(2) or 
SMCRA and in manner no less effective 
than 30 CFR 815.15(j). 

Condition (d) requires Indiana to 
submit copies of promulgated rules or - 
otherwise amend its program to: 

(1) Require that the criteria for the 
determination that a pattern of 
violations exists or has existed meet the 
requirements of 30 CFR 843.13 and 
require that lack of diligence be 
considered with regard to unwarranted 
failure to comply; 

(2) Require that the conference officer 
have the authority to increase a penalty 
as required by 30 CFR 845.18(b)(3); 

Condition (e) requires Indiana to 
submit copies of promulgated rules or 
otherwise amend its program to: 

(1) Require the replacement of a bond 
for long term operations 120-days prior 
to the expiration of the existing permit 
as required by 30 CFR 801.13{b); 

(2) Change the phrase “suspension of 
revocation” to “suspension or 
revocation” in Indiana rule 310 IAC 12- 
4-10(e)}{1) to correct the typographical 
error and make the Indiana rule no less 
effective than 30 CFR 806.12(e)(6)(i); 

(3) Require that the advertisement 
published by the bond release applicant 
contain notice of the public right of 
participation as required by 30 CFR 
807.11(b)(7). 

Condition (f) requires Indiana to 
submit copies of promulgated rules or 
otherwise amend its program to: 
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(1) Require that no extension of an 
. abatement period will be allowed unless 
it meets the criteria of 30 CFR 843.12(f). 

(2) Require the issuance of a cessation 
order where the operation fails to meet 
an interim step in abatement as required 
by 30 CFR 843.12(d). 

Condition (g) requires Indiana to 
submit: 

(1) Copies of a statutory amendment 
or to otherwise amend its program to 
require that a petitioner would only 
have to present evidence which would 
“tend to establish allegations of fact,” to 
be in accordance with Section 522(c) of 
SMCRA and no less effective than 30 
CFR 764.13(b)(2). 

(2) Copies of promulgated rules or 
otherwise amend its program to require 
that the Director, IDNR, must use the 
information in the data base and 
inventory system in reaching decisions 
to designate lands unsuitable as 
required by 30 CFR 764.19, and to 
provide for the right for any person to 
intervene up to within three days prior 
to the hearing as required by 30 CFR 
764.16(c). . 

Condition (h) requires Indiana to 
submit statutory amendments or 
otherwise amend its program to: 

(1) Provide for the award of attorney 
and expert witness fees in surface 
mining related common law damage 
actions as required by Section 510(f) of 
SMCRA. 

(2) Provide for administrative review 
of a permit on any final decision of the 
regulatory authority in accordance with 
the provisions of Section 514(c) of 
SMCRA and in a manner no less 
effective than the requirements of 30 
CFR Part 787. 

Condition (i) requires Indiana to 
submit copies of promulgated rules or 
otherwise amend its program to provide 
for justification of positions exempted 
from conflict of interest requirements 
and makes its provision no less effective 
than 30 CFR 705.11(d). 

In accepting the Secretary's 
conditional approval, Indiana agreed to 
satisfy conditions (a), (b)(1), (b)(3)-(6), 
(c), (d), (e), (f), (g)(2), and (i) by 
December 31, 1982. 

Condition (b)(21) was to have been 
met by September 1, 1982. On 
September 1, 1982, Indiana submitted its 
amended permit application forms to 
meet condition (b)(2). See IN-0290. The 
Secretary's decision on the amendment 
to meet that condition is being published 
separately. 

Conditions (g)(1) and (h) require 
legislative action and are scheduled to 
be met by September 30, 1983. 


IV. Discussion of the Proposed 
Amendment and Proposed Deadline 
Extention for One Condition 


On December 9, 1982, OSM received a 
set of regulation amendments from the 
Indian Department of Natural Resources 
intended to meet conditions (a), (b)(1), 
(b)(3) in part, (b)(4-(6), (c), (d), (e), (f), 
(g)(2), and (i). See IN-297. 

In the State’s transmittal letter, the 
Director of the Department of Natural 
Resources stated that due to an error, 
the revisions to Indiana rule 310 IAC 12- 
3-63 was omitted. That change was 
necessary to comply with that part of 
condition 30 CFR 914-11(b)(3) requiring 
each underground permit application to 
contain a list of all other licenses and 
permits needed by the applicant to 
conduct the proposed underground 
mining activities as required by 30 CFR 
782.19. 

The Director of the Department of 
Natural Resources also indicated that 
the required state procedure to make 
that change was initiated on November 
19, 1982, with an anticipated 
promulgation date as early as May 30, 
1983. 

In response to the information 
expressed by the Director of the 
Department of Natural Resources, OSM 
is hereby proposing to extend the 
deadline to July 1, 1983, for Indiana to 
meet that part of condition (b)(3) 
concerning 30 CFR 782.19. 

Additionally, the proposed 
modification contains changes to seven 
other State rules that are not related to 
the conditions of approval. These rules 
are: 310 IAC 12-3-1, 12-3-21, 12-3-59, 
12-3-81, 12-3-102, 12-5-24, and 12-5-90 

Thus, the Secretary request comments 
on the substantive adequacy of the 
proposed amendment (IN-0291) to 
satisfy the conditions listed above, on 
the proposed deadline extension for part 
of condition (b)(3) and on the 
substantive adequacy of the proposed 
changes to the other seven Indiana 
rules. 


Procedural Matters 
Paperwork Reduction Act. 


There are no information collection 
requirements in 30 CFR 914.11 requiring 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


National Environmental Policy Act. 


The Secretary has determined that 
pursuant to Section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no Environmental Impact 
Statement need be prepared on this 
rulemaking. 


Executive Order 12291 


On August 28, 1981, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from Sections 3, 4, 7, 
and 8 of Executive Order 12291 for 
actions directly related to approval of 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 


Regulatory Flexibility Act 


Pursuant to the Regulatory Flexibility 
Act, Pub L. 96-354, I have certified that 
this proposed rule will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 30 CFR Part 914 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: December 20, 1982. 

J. Steven Griles, 
Acting Director, Office of Surface Mining 
Reclamation and Enforcement. 


{FR Doc. 82-35032 Filed 12-23-82; 8:45 am] 
BILLING CODE 4510-26-M 


30 CFR Part 946 


Public Disclosure of Comments 
Received From Federal Agencies on 


the Virginia Proposed Program 
Amendments 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Disclosure of comments on the 
Virginia proposed program amendments 
from Federal agencies. 


summary: Before the Director, OSM, 

may approve State regulatory program 

amendments submitted under Section 

503(a) of the Surface Mining Control and 

Reclamation Act of 1977 (SMCRA), the 

views of certain Federal agencies must 

be solicited and disclosed. The Director 
has solicited-comments from these 
agencies, and is today announcing their 
public disclosure. 

ADDRESSES: Copies of the comments 

received are available for public review 

during business hours at: 

Office of Surface Mining Reclamation 
and Enforcement, Room 5315, 1100 “L” 
Street, NW., Washington, D.C. 

Office of Surface Mining Reclamation 
and Enforcement, Highway 23, South, 

‘Big Stone Gap, Virginia 24219 

Office of Surface Mining Reclamation 
and Enforcement, Flannagan and 
Carroll Streets, Lebanon, Virginia 
24266 
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Virginia Division of Mined Land 
Reclamation, 630 Powell Avenue, Big 
Stone Gap, Virginia 24219 


FOR FURTHER INFORMATION CONTACT: 
Mr. Arthur Abbs, Chief, Division of 
State Program Assistance, Office of 
Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, South Building, 1951 
Constitution Avenue, NW., Washington, 
D.C. 20240, Telephone: (202) 343-5351. 


SUPPLEMENTARY INFORMATION: The 
Director is evaluating the proposed 
amendments submitted by Virginia for 
his review on September 30, 1982 
(Administrative Record No. VA 431). 
See the November 1, 1982 Federal 
Register (47 FR 49412). In accordance 
with Section 503(b)(1) of SMCRA and 30 
CFR 732.17(h)(10)(i), these amendments 
to Virginia's program may not be 
approved until the Director has solicited 
and publicly disclosed the views of the 
Administrator of the Environmental 
Protection Agency, the Secretary of 
Agriculture, and the heads of other 
Federal agencies concerned with or 
having special expertise relevant to the 
program amendment as proposed. In this 
regard, the following Federal agencies 
were invited to comment on the Virginia 
program amendments: 


Department of Agriculture: 


Soil Conservation Service 
Forest Service 


Advisory Council on Historic 
Preservation 


Department of Labor: 

Mine Safety and Health Administration 
Environmental Protection Agency 
Department of the Interior: 


Bureau of Land Management 
Bureau of Mines 

Fish and Wildlife Service 
National Park Service 
Geological Survey 


U.S. Army Corps of Engineers of those 
agencies invited to comment, OSM 
received comments from the following 
offices: 


Department of the Interior: 


Minerals Management Services 
Fish and Wildlife Service 


Department of Labor: 

Mine Safety and Health Administration 
U.S. Army Corps of Engineers 
Environmental Protection Agency 


These comments are available for 
review and copying during business 


hours at the locations listed above under 
“Addresses”. 
Dated: December 17, 1982. 
William B. Schmidt, 
Assistant Director, Program Operations and 
Inspection, Office of Surface Mining. 
[FR Doc. 82-35030 Filed 12-23-82; 8:45 am] 
BILLING CODE 4310-05-M 


POSTAL RATE COMMISSION 


39 CFR Part 3001 
[Docket No. RM83-3] 


Rules of Practice; Release of In 
Camera Orders 


December 21, 1982. 
AGENCY: Postal Rate Commission. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Postal Rate Commission, 
pursuant to 39 U.S.C. 3603, proposes a 
change in its rules of practice. The 
Commission proposes to change rule 
31a(c) so that notice will be provided in 
cases of release of in camera 
information to government agencies. It 
also provides that such notice be 
waived in extraordinary circumstances 
and for good cause. 

DATE: Comments responsive to this 
Notice should be filed on or before 
January 31, 1983. 

ADDRESSES: Comments and other 
correspondence relating to this Notice 
should be sent to David F. Harris, 
Secretary of the Commission, 2000 L 
Street, NW., Washington, D.C. 20268 
(telephone: 202/254-3880). 

FOR FURTHER INFORMATION CONTACT: 
Stephen L. Sharfman, Assistant General 
Counsel, 2000 L Street, NW., 
Washington, D.C. 20268 (telephone: 202/ 
254-3836). 

SUPPLEMENTARY INFORMATION: This 
rulemaking is an outgrowth of a rule 
change establishing rule 42a regarding 
FOIA requests, Docket No. RM83-1. In 
that rule, we stated that documents 
generated pursuant to proceedings 
under our rules of practice were 
protected by rule 31a. The Postal Service 
submitted its comments and suggested 
that the Commission delete the last line 
of rule 31a(c) which allows the release 
of in camera information to government 
agencies. The Service stated: 
“Government agencies should not be in 
a more favorable position than other 
intervenors.” Postal Service Comments 
at 2. 

In Docket No. RM83-1, the 
Commission did not pass on the 
Service's request but noted it was a 
proposal that would be considered at a 
later date. This rulemaking is in 
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response to that request. 

Rather than delete the last line of rule 
31a(c), as the Service suggests, the 
following proposed rule is designed to 
provide additional protections when 
release to a government agency is in 
question. First, it provides that 
“reasonable notice of the impending 
disclosure” be provided to the affected 
party. In present rule 31a(c), information 
may be released to a government agency 
without notice. The rule does, however, 
contain a caveat. It provides that this 
notice may be waived “in extraordinary 
circumstances for good cause.” Thus, 
the proposed rule contains sufficient 
flexibility for the Commission to release 
information immediately to a 
government agency where appropriate. 

We also note that the proposed rule 
31a(c) allows release of information 
when requested by another government 
agency, rather than on the Commission's 
motion alone. 


List of Subjects in 39 CFR Part 3001 


Administrative practice and 
procedure. 


PART 3001—RULES OF PRACTICE 
AND PROCEDURE 


Accordingly, under the authority of 39 
U.S.C. 3603, and for the reasons set out 
above, we propose to amend Title 39 of 
the Code of Federal Regulations, Part 
3001, by revising § 300.131a(c) to read as 
follows: 


§3001.31a in camera orders 


* ~ * « * 


(c) Release of in camera information. 
In camera documents and testimony 
shall constitute a part of the confidential 
records of the Commission and shall be 
subject to the provisions of § 3001.42 of 
this chapter. However, the Commission, 
on its own motion or pursuant to a 
request, may make in camera 
documents and testimony available for 
inspection, copying, or use by any other 
governmental agency. The Commission 
shall, in such circumstances, give 
reasonable notice of the impending 
disclosure to the affected party. 
However, such notice may be waived in 
estraordinary circumstances for good 
cause, 


. * 7 * « 


By the Commission. 


David F. Harris, 

Secretary. 

[FR Doc. 82-35004 Filed 12-23-82; 8:45 am] 
BILLING CODE 7715-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 60 
[AD-FRL-2173-2] 


Standards of Performance for New 
Stationary Sources; Synthetic Fiber 
Production Facilities 


Correction 


In FR Doc. 82-31920 beginning on page 
52932 in the issue for Tuesday, 
November 23, 1962, make the following 
changes: 

(1) On page 52936, second column, 
fifth line from the bottom, insert the 
following after “data”: “taken at the 
acrylic fiber plant indicates that 
enclosures provide”. 

(2) On page 52939, second column, 
second full paragraph, second line, 
insert the following after “rate”: “in 
kilograms per hour for example) has an 
advantage in that it is a”. 

(3) On page 52944, third column, 

§ 60.600(c}, the date “November 23, 
1982” should have been inserted where 
the words “(date of publication in the 
Federal Register)" appear (two places). 

(4) On page 52945, second column, 

§ 60.602(a), thirteenth line, remove the 
word “only” and insert the following 
after “produce”: “both acrylic and”. 

(5) On page 52945, second column, 

§ 60.603(b)(1), eighth line, “92)" should 
read “(2)”. 
BILLING CODE 1505-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 
41 CFR Parts 3-16 and 3-50 


Procurement Forms and 
Administrative Matters 


AGENCY: Office of the Secretary, HHS. 
ACTION: Proposed rule. 


sumMARY: The Office of the Secretary, 
Department of Health and Human 
Services, is proposing to amend 41 CFR 
Part 3-50, Administrative Matters, by 
adding a new subpart, 3-50.8, 
Determination of Adequacy of 
Contractors’ Accounting and Billing 
Systems and Preparation of Invoices. 
This new subpart will establish 
uniform Departmental billing and 
financial reporting requirements for 
inclusion in cost-reimbursement type 
contracts. The objective of the new 
subpart are: (a) Streamlining the 
reporting of financial data; (b) 
establishing the requirements for 


determination of the adequacy of a 
contractor's accounting and billing 
system; and (c) establishing guidelines 
for the preparation of invoices for cost- 
reimbursement type contracts. 

Part 3-16, Procurement Forms, will be 
amended by the addition of three 
subsections to Subpart 3-16.9, 
Illustration of Forms. These subsections 
illustrate the financial reporting form 
and contain instructions for filling out 
the form and preparing invoices under 
cost reimbursement type contracts. 

When issued as a final rule, this 
regulation will supersede Procurement 
Circular HEW-78.1, Billing Instructions 
and Financial Reporting Requirements 
dated April 12, 1978, except for § 3- 
50.803(b). 

Paragraph 3-50.803(b) has been 
superseded by Procurement Circular 
HHS 82.04, Prompt Payment, dated 
October 1, 1982. 

DATE: Comments must be received by 
February 10, 1983. Any person or 
organization wishing to submit data, 
views, or comments pertaining to the 
proposed amendment may do so by 
filing them, at the address listed in “For 
Further Information Contact”. 

FOR FURTHER INFORMATION CONTACT: 
Charles M. Lord, Division of 
Procurement Policy, OPAP—OPAL-OS, 
Room 539H, Hubert H. Humphrey 
Building, Department of Health and 
Human Services, Washington, D.C. 
20201 (202-245-6154). 


List of Subjects 


41 CFR Part 3-16 
Government procurement. 


41 CFR Part 3-50 


Government procurement. 

It is therefore proposed to amend 41 
CFR Chapter 3, Parts 3-16 and 3-50 in 
the manner set forth below. 


Dated: December 7, 1982. 
Henry G. Kirschenmann, Jr., 


Deputy Assistant Secretary for Procurement, 
Assistance and Logistics. 


PART 3-50—[ AMENDED} 


1. Under Part 3-50, Administrative 
Matters, Subpart 3-50.8, Determination 
of Adequacy of Contractors’ Accounting 
and Billing Systems and Preparation of 
Invoices, is added. In addition, the table 
of contents for Part 3-50 is amended to 
add the following: 


Subpart 3-50.8—Determination of 
Adequacy of Contractors’ Accounting and 
Billing Systems and Preparation of Invoices 


Sec, 

3.50.800 Scope of subpart. 
3.50.801 Applicability. 
3.50.802 Purpose. 
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Sec. 

3.50.803 Adequacy of accounting and billing 
systems. 

3.50.804 Preparation of invoices/vouchers. 

3.560.805 Financial reporting requirements. 


Subpart 3-50.8—Determination of 
Adequacy of Contractors’ Accounting 
and Billing Systems and Preparation of 
Invoices 

§ 3-50.800 Scope of subpart. 


This subpart establishes the 
requirement for a written determination 
concerning the adequacy of a 
contractor's accounting and billing 
systems. It also contains invoice 
preparation procedures and financial 
reporting requirements to be included in 
cost-reimbursement type contracts and 
prescribes the use of forms for these 
purposes. 

§ 3-50.801 Applicability. 

This subpart is applicable to all cost- 
reimbursement type contracts, including 
the cost-reimbursement portion of fixed- 
price contracts, letter contracts which 
provide for reimbursement of costs, time 
and material contracts and labor-hour 
contracts. 

§ 3-50.802 Purpose. 


The purpose of this subpart is to 
require a written determination of 
compliance with § 1-3.405-1(b)(1), to 
establish uniform Departmental billing 
procedures which satisfy contractual 
payment provisions and to streamline 
finacial reporting requirements. 


§ 3-50.803 Adequacy of accounting and 
billing systems. 

(a) Prior to the award of all cost- 
reimbursement type contracts, including 
those approved for payment under a 
letter of credit, the contracting officer 
shall determine whether the prospective 
contractor’s accounting system is 
adequate for determining costs 
applicable to such contracts (see§ 1- 
3.405-1(b)) and whether the prospective 
contractor's procedures for preparing 
reimbursement claims provide 
assurance that such claims will be 
prepared in accordance with the terms 
of the contract. 

(b) The contracting officer shall base 
this judgment on current preaward 
surveys or audit reports which assess 
the adequacy of the prospective 
contractor’s accounting and billing 
systems. When current information is 
not available, such data shall be 
requested from the office providing cost 
advisory services. 

(c) If a prospective contractor's 
accounting and billing systems are 
judged to be adequate for the purposes 
stated above, the contract file shall be 
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documented to show the basis for the 
judgment. 

(d) Except as provided for in 
paragraph (f) of this section, if a 
prospective contractor’s accounting or 
billing system (or both) is determined to 
be inadequate, corrective action must be 
taken before that organization is 
awarded a contract. (See § 1-3.801- 
3(b)(3)). 

(e) When dealing with high risk 
organizations, i.e., new organizations, 
those with known problems, and those 
with accounting system deficiencies, the 
contracting officer shall utilize every 
reasonable means available to protect 
the Government from the improper 
expenditure of Federal funds. Actions 
should include at least one of the 
following: preaward and postaward 
audits; direct identification of cost with 
deliverables; billing by contract phases 
or tasks; fidelity bonding or other 
guarantees by the parent company or 
principals of the organization; increased 
scrutiny of vouchers and financial 
reports; or frequent site visits to verify 
the incurrence of specific costs and the 
relationship of technical progress with 
the amount billed. 

(f) When it, is determined that 
corrective action cannot be completed 
until after the award, but the contracting 
officer determines that the award must 
be made, he/she shall consult with 
cognizant cost advisors and take the 
appropriate actions set forth in § 1- 
3.403(a) to assure that the Government's 
interests will be protected and the 
contract will be adequately costed and 
administered. Such awards may only be 
made with the written approval of the 
principal official responsible for 
procurement as defined in § 3-1.250. 


§ 3-50.804 Preparation of invoices/ 
vouchers. 

(a) Pursuant to the invoice article of 
the contract, the contractor should 
prepare vouchers in accordance with 
Form HHS-647, Guide for Preparing 
Vouchers Under Cost Reimbursement 
Type Contracts. 

(b) Contracts to be financed under the 
letter of credit method of payment need 
not contain the billing instructions 


which will be set forth in Form HHS- 
647. Interim vouchers shall not be 
required of such contractors since they 
provide financial data on Form HHS- 
646, Financial Report of Individual 
Project/Contract. However, these 
contracts shall require the submission of 
completed and final vouchers. 

(c) Pursuant to Form HHS-647, the 
contractor may attach to the SF-1034, 
Public Voucher for Purchases and 
Services Other than Personal, Form 
HHS-646, or SF-1035, Continuation 
Sheet. 


§ 3-50.805 Financial reporting 
requirements. 

(a) The contracting officer shall 
require the contractor to submit 
reasonable and necessary data to 
achieve effective technical and financial 
contract monitoring and administration. 
This data shall be submitted on Form 
HHS-646 in accordance with the 
instructions in Form HHS-646A, 
Instructions for Completing Form HHS- 
646, Financial Report of Individual 
Project/Contract, and the requirements 
set forth in the clause in § 3-7.5003, HHS 
contract financial report. However, 
submission of both the SF-1035 and 
Form HHS-646 shall not be required. 

(b) It is the policy of HHS to require 


‘contractors to furnish only that amount 


of financial data which is reasonably 
needed to assure effective monitoring 
and administration and to avoid 
excessive reporting which multiplies the 
administrative costs of the contractor 
without commensurate improvement in 
contract management. Therefore, prior 
to the release of any RFP which will 
contain the clause set forth in § 3-7.5003, 
the contracting officer and project 
officer shall agree on the frequency and 
amount of detail to be submitted by the 
contractor on Form HHS-646. Under no 
conditions will the RFP merely require 
the coniractor to complete the form in 
accordance with the attached 
instructions. Each RFP and resultant 
contract shall specify the expenditure 
categories to be reported. The contractor 
shall be required to report only totals for 
each column unless the contract 
specifically identifies detailed 


expenditure categories to be reported 
within each column. Reporting of the 
percentage of effort should be requested, 
when necessary, for effective contract 
monitoring. The data to be reported 
shall be included in the RFP so that 
offerors may give it consideration in the 
development of their proposals. 
Necessary reporting requirements will 
be established by agreement between 
the contracting officer and the 
prospective contractor prior to award. 
This information will become part of the 
contract when executed. 

(c) Upon receipt of Form HHS-646, the 
contracting officer, in consultation with 
the project officer, shall review the form 
to determine if the nature of the items 
reported is in consonance with the 
contract terms and whether the financial 
report reflects expenditure levels 
commensurate with technical progress 
under the contract. This may entail 
additional site visits to verify accuracy 
of technical and financial reporting. If 
any deficiencies are found, the 
contracting officer shall document « 
whatever action is taken to correct 
them. The contracting officer should 
initial the Form HHS-646 and indicate 
on it the dates received and reviewed. 

(d) With regard to contracts where 
work is to be performed by phases or 
tasks, Form HHS-646 should require 
reporting by phases or tasks. 


PART 3-16—[ AMENDED] 


2. Under Subpart 3-16.9, Illustration of 
Forms of Part 3-16, Procurement Forms, 
§ § 3-16.950-646, -646A and -647 are 
added. In addition, the table of contents 
of Part 3-16 is amended to add the 
following: 


Subpart 3-16.9—lllustration of Forms 


* * 


Sec. 

3-16.950-646 Financial report of individual 
project/contract. 

3-16.950-646A Instructions for completing 
form HHS-646, financial report of 
individual project/contract. 

3-16.950-647 Guide for preparing invoices 
under cost-reimbursement type 
contracts, 
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§ 3-16.950-646 Financial report of individual project/contract. 


Deportment of Health and Human Services 
Financial Report of individual Project/Contract 


Percentage of 
Effort/Hours 


3-16.950-646A Instructions for 
Completing Form HHS-646 (OMB No. 0990- 
0991), Financial Report of Individual 
Project/Contract. 


General Information 


Form HHS-646 is designed to: (1) 
Provide a management tool for use by 
HHS in monitoring the application of 
financial and manpower resources to 
HHS contracts, (2) provide contractors 
with financial and manpower 
management data which is usable in 
their management processes, (3) indicate 
promptly potential areas of contract 
underruns or overruns by making 
possible comparisons of actual 
performance and projections with prior 
estimates on individual elements of cost 
and manpower, and (4) obiain 
contractor's analyses of cause and effect 
of significant variations between actual 
and prior estimates of financial and 
manpower performance. 


OMB No. 0990-0991 
Exp. date: 7/31/84 


Contector Name and Address: 


Cumulative 
Cost to Date 
{0 +) 


Reporting Requirements 


(a) Scope. Necessary reporting 
requirements will be established by 
agreement between the contracting 
officer and contractor prior to contract 
aware. The Government will limit 
frequency and details of the reporting 
requirements to those which are 
necessary to accomplish the goal of 
contract management without being 
unduly burdensome on the contractor. 

(b) Number of copies and mailing 
address. An original and three (3) copies 
of the report(s) shall be sent to the 
contracting officer at the address shown 
on the face page of the contract no later 
than the 30th day after the end of the 
period to be reported. 


Reporting Statistics 

A modification which extends the 
period of performance of an existing 
contract will not require reporting on a 
separate Form HHS-646, except where it 
is determined by the contracting officer 
that separate reporting is necessary. 
Furthermore, when incrementally 
funded contracts are involved, each 


Estimated 
“Cost to 
Complete 


separate allotment is not considered a 
separate contract entity (only a funding 
action). Therefore, the statistics under 
incrementally funded contracts should 
be reported cumulatively from the 
inception of the contract through 
completion. 


Guidelines for Completing Form 
HHS-646 


The contractor shall insert in column 
A the expenditure categories 
specifically identified in the clause of 
the contract entitled Contract Financial 
Report. In the remainder of the columns, 
the contractor shall report data on 
expenditures. The following guidelines 
are applicable to Form HHS-646. 

(a) Personnel—Professionai. Include 
by name and job title all personnel 
listed in the key personnel clause. The 
listing must be kept up to date. 

(b) Personnel—Other. Do not include 
names and job titles. Report as one 
amount unless otherwise required by the 
contract. 

(c) Fringe benefits. Include 
allowances and services provided by 
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the contractor to employees as 
compensation in addition to regular 
salaries and wages. If a fringe benefit 
rate has been established, the rate will 
be applied to the base agreed upon. If a 
rate has not been established, the 
various fringe benefits costs may be 
required to be shown separately. Fringe 
benefits which are included in the 
indirect cost rate should not be shown 
here. 

(d) Supplies. Include the cost of 
supplies and material and equipment 
charged directly to the contract, but 
exclude the cost of capitalized 
nonexpendable equipment, as defined in 
subparagraph (k) below. 

(e) Travel. Include in the detail 
required by the contract all direct costs 
of travel, i.e., transportation, subsistence 
and miscellaneous expenses. The 
following items shall be listed 
separately: 

(1) Travel of consultants; 

(2) Travel of contractor's staff; 

(3) Domestic travel; and 

(4) Foreign travel. 

(f) Premium pay. Include the amount 
of salaries and wages over and above 
the basic rate of pay. 

(g) Other direct costs. Include any 
direct costs which are not reported 
under individual line items. Depending 
upon the contractor's accounting system, 
other direct costs may include some of 
the above categories. 

(h) Overhead/Indirect costs. Cite the 
rate and the base. 

(i) General and Administrative 
expense. Cite the rate and the base. In 
the case of nonprofit organizations, this 
item will usually be included in the 
indirect cost. 

(j) Fee. If any, include the fee earned 
in the appropriate column(s). 

(k) Capitalized nonexpendable 
equipment. Include personal property of 
a capital nature; i.e., property acquired 
at a cost of $300 or more that has a 
service life of more than one year. 
However, if the contractor is an 
educational institution, the definition of 
capitalized nonexpendable equipment is 
changed to property acquired at an 
acquisition cost of $500 or more and a 
service life of 2 years or more. If 
required by the contract, Form 565, 
Report of Capitalized Nonexpendable 
Equipment, as outlined in the 
Departmental Manual “Control of 
Property in Possession of Contractors,” 
will accompany the contractor's public 
voucher (SF 1034/1035), or the Form 


‘Filed as part of the original document. 


HHS-646, if the Form HHS-565 was not 
previously submitted. 

(1) Inpatient Care. Include costs 
associated with a patient occupying a 
bed in a patient care setting (e.g., 
hospitals, clinics, infirmaries and 
sanatoria). These costs will include both 
routine and ancillary costs. (Routine 
costs are those costs associated with 
occupying a bed.) 

(m) Outpatient Care. Include costs 
associated with a patient while not 
occupying a bed in a patient care 
setting. 

(n) Consultant Fees. Include fees paid 
to consultants. 

(0) Total Costs to the Government. 
Include total costs to the Government as 
the last entry in the column. This is not 
an expenditure category per se, but, a 
total of the expenditures. 


Preparation Instructions 


These instructions are keyed to the 
columns on Form HHS-646. 

Column A—Expenditure Category. 
Enter in column A the expenditure 
categories required by the contract. 

Column B—Percentage of Effort/ 
Hours Funded. Enter in column B the 
percentage of effort or number of hours 
agreed to during contract negotiations 
for each expenditure category listed in 
column A. 

Column C—Percentage of Effort/ 
Hours-Actual. The contractor will enter 
the cumulative percentage of effort or 
number of hours worked by each 
employee or group of employees listed 
in column A. 

Column D—Cumulative Incurred Cost 
at End of Prior Period. This column 
should show the cumulative incurred 
costs up to the end of the prior reporting 
period. This column will be blank at the 
time of the submission of the initial 
report. 

_ Column E—Incurred Cost Current 
Period. The contractor should enter the 
costs which were incurred during the 
current period. 

Colymn F—Cumulative Incurred Cost 
to Date. The contractor should enter the 
combined total of columns D and E. 

Column G—Estimated Cost to 
Complete. Entries need only be made 
when the contractor estimates that a 
particular expenditure category will 
vary from the amount funded in which 
case all expenditure categories must be 
filled in. 

Column H—Estimated Cost at 
Completion. Entries shall only be made 
in column H if entries are made in 
column G. The contractor should enter 
the combined total of columns F and G. 

Column I—Funded Contract Amount. 
Enter in this column the costs agreed to 
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during contract negotiations for all 
expenditure categories listed in column 


Column J—Variance (Over or Under). 
This column need not be filled in when 
column H is blank. When entries have 
been made in column H, this column 
should show the difference between the 
estimated costs at completion (column 
H) and funded costs (column I). When a 
line item varies by plus or minus 15%, 
ie., the percentage arrived at by 
dividing column J by column I, an 
explanation of the variance should be 
submitted. Any variance projected on 
this form shall not be considered by the 
contractor to have satisfied its notice 
obligations under the Limitation of Cost 
(Funds) clause of the contract. 


Note.—Any modification in the amount 
funded for an item since the preceding report 
should be listed in the appropriate cost 
category with the word “modification” 
immediately following the listed element in 
column A and with all columns filled in 
including the new funded amount. A line 
should be drawn through the old cost 
element. Subtotals among cost categories 
should be changed where necessary. 

Note.—An expenditure made at the 
discretion of the contractor in the 
performance of its contract for an item for 
which no amount was funded should be 
listed in the appropriate cost category and all 
columns filled in except for I. Column J will, 
of course, show a 100% variance and will be 
eplained along with those identified under J 
above. 


§ 3-16.950-647 Guide for Preparing 
Invoices Under Cost-Reimbursement Type 
Contracts 


I. Introduction 


General 


This Guide presents recommended 
procedures for the preparation of the 
contractor’s reimbursement claims 
under: (1) Cost-reimbursement type 
contracts; (2) the cost-reimbursement 
portions of fixed-price contracts; (3) 
letter contracts which provide for 
reimbursement of cost; (4) time and 
material contracts; and (5) labor-hour 
contracts. 


Desk Audit 


To expedite final payment on 
contracts subject to desk audit, the 
contractor may be required to provide 
the information set forth in III, C., of this 
Guide. 


Prescribed Government Forms 


Standard Form 1034, Public Voucher 
for Purchases and Services Other Than 
Personal (Figure 1), and Standard Form 
1035, Public Voucher for Purchases and 
Services Other Than Personal— 
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Continuation Sheet (Figure 2), should be 
utilized by contractors to show the 
amount claimed for reimbursement and 
to provide the necessary supporting 
detail, respectively. The contractor may 
attach to the SF-1034, Public Voucher 
for Purchases-and Services Other Than 
Personal, Form HHS-646, Financial 
Report of Individual Project/Contract, or 
SF-1035, Continuation Sheet. The SF- 
1035 may also be used to furnish any 
additional information as may be 
required by the contracting officer in 
accordance with the terms of the 
contract. The invoice and continuation 
sheet may be submitted on reproduced 
copies of the firms providing they 
conform to the official Government 
forms in format and are marked 
“Original.” 
Time for Submission 

Invoices may be submitted at the 
beginning of each billing period for costs 
incurred during the preceding billing 
period. Costs incurred earlier than the 
preceding billing period, but the amount 
and month(s) in which such costs were 
incurred must be stated in the SF-1035 
or equivalent form. Invoices shall not be 
submitted more frequently than once 
each month unless arrangement is made 
with the contracting officer. 


Cost Incurrence Period 


Costs must be incurred within the 
contract performance period or the 
period covered by precontract cost 
provisions. 


Contractor’s Fiscal Year 


Invoices must be prepared in such a 
manner that costs claimed can be 
associated or identified with the 
contractor's fiscal year. This will ensure 
proper application of indirect cost rates 
to the direct costs of a particular fiscal 
year. 


Il. Preparation of Public Vouchers 


General 


The information which a contractor 
should submit in its public invoices (SF- 
1034 and SF-1035) is set forth in the 
explanation notes which follow. These 
notes are keyed to the entries on the 
See public vouchers, Figures 1 
and 2. 


Completion of SF-1034 


The following information should be 
submitted on SF-1034 or equivalent 
(Refer to Figure 1): 

(a) U.S. Department, Bureau or 
Establishment and Location—enter the 
complete address as shown in the 
contract. 


(b) Date Voucher Prepared—insert the 
date on which the voucher was 
prepared. 

(c) Contract Number and Date—insert 
the number and the date of the contract 
under which reimbursement is claimed. 

(d) All blocks lettered (d) should 
normally be left blank. 

(e) Voucher No.—insert the 
appropriate serial number of each 
voucher including the completion and 
final voucher. A separate series of 
consecutive numbers, beginning with 
number 1, shall be used by the 
contractor for each contract. 

(f) Payee’s Name and Address—Name 
where practicable, title, phone number, 
and complete mailing address of 
responsible official to whom payments 
will be sent. In the case of an 
assignment of claims, also insert the 
organization to which payments have 
been assigned. 

(g) Payee’s Account Number—this 
space may be used by the contractor to 
record the account or job number 
assigned to the contract. 

(h) Number and Date of Order—enter 
the number and date of the applicable 
order. (Applicable only when billings 
are subsequent to work assignments or 
task om 

(i) Date of Delivery/Service—show 
the month and year, beginning and 
ending dates of the cost incurrence 
period. 

(j) Articles or Services—insert the 
following: “For detail see attached 
page(s).” 

(k) Amount and Total—insert the 
amount claimed for the period indicated 
in (i) above. 

(I) Identification—each voucher 
submitted must be prominently 
identified as one of the following: 

(1) “Interim Voucher;” 

(2) “Completion Voucher;” or 

(3) “Final Voucher.” 

(m) Type the following certification, 
signed by an authorized official, on the 
face of the SF-1034. 

“I certify that all payments requested 
are for appropriate purposes and in 
accordance with the contract.” 


(Name of Official) 
(Title) 


Completion of SF-1035 

The following information should be 
submitted on SF-1035 or equivalent 
(Refer to Figure 2): 

(a) Insert the name of the Government 
Agency as shown under (a) of the SF- 
1134. 

(b) Insert the voucher number as 
shown on the SF-1034. 

(c) Schedule No.—leave blank. 

(d) If more than one sheet is used, 
insert the sheet number in numerical 
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sequence, showing Sheet No. —— of 
——.” Use as many sheets as necessary 
to show the required information. 

(e) Insert Payee’s name and address 
as on the SF-1034. 

(f) Insert the contract number as 
shown_on the SF-1034. 

(g) Insert the latest: Total Estimated 
Cost; Total Fee (if applicable); Total 
Contract Value; and Amount of Fee 
Payable (if applicable). 

(h) Insert: “Summary of Claimed 
Current and Cumulative Costs” (and 
“Fee Earned” if applicable). 

(i) Unless otherwise required by the 
contract, insert the major elements of 
incurred cost which was defined as 
follows: 


Major Cost Elements 


(1) Direct Labor. This consists of 
salaries and wages for direct 
performance of the contract. 

(2) Fringe Benefits. This represents 
fringe benefits applicable to direct labor 
and billed as a direct cost. Fringe 
benefits included in indirect costs 
should not be identified here. 

(3) Capitalized Nonexpendable 
Equipiment. This represents personal 
property of a capital nature, i.e., 
property acquired at a cost of $300 or 
more that has a service life of more than 
one year. However, if the contractor is 
an educational institution the definition 
of capitalized nonexpendable equipment 
is changed to property acquired at an 
acquisition cost of $500 or more and a 
service life of 2 years or more. Form 
HHS-565, Report of Capitalized 
Nonexpendable Equipment, as outlined 
in the HHS manual “Control of Property 
in Possession of Contractors” will 
accompany the contractor's public 
voucher (SF-1034-SF-1035) as required. 

(4) Materials, Supplies, and Non- 
capitalized Equipment. These are 
consumable materials, supplies and 
equipment other than those described in 
(c) of this section. 

(5) Premium Pay. This renumeration 
in excess of the basic hourly rate. 

(6) Consultants Fee. These are fees 
paid to consultants. List names, time 
and charges for the current billing 
period. 

(7) Travel. Domestic travel is travel 
within the United States, its territories, 
possessions, and Canada. It should be 
billed separately from foreign travel. 

(8) Other. List all other direct costs in 
total unless significant in amount. If 
significant, list cost elements and dollar 
amount separately, e.g., subcontracts. 

(9) Subcontracts. Costs claimed for 
cost-type subcontracts must be 
supported by information similar to the 
SF-1035 for each subcontractor. Costs 
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claimed for fixed-price subcontracts 
must be on the basis of items delivered 
or services received, accepted and paid 
for by the prime contractor. 

(10) Total Direct Costs. This is the 
sum of items (i)(1) through (i)(9) of this 
section. 

(11) Overhead/Indirect Costs (cite 
formula). Cite the formula (rate and 
base) in effect during the time the cost 
was incurred and for which 
reimbursement is claimed. 

(12) Total Costs Exclusive of G&A. 
This is the sum of (i)(10) and (i)(11) of 
this section. 

(13) G&A Expense (cite formula). Cite 
the formula (rate and base) in effect 
during the time the cost was incurred , 
and for which reimbursement is claimed. 

(j) Insert the current costs claimed by 
major cost elements. Costs claimed for 
reimbursement can be only those 
amounts that are consistent with the 
term cost as defined in the “Allowable 
Cost and Payment” clause. Where it is 
found that amounts claimed do not meet 
this definition, such costs together with 
their associated costs and fee will be 
disallowed. All adjustments included 
herein must be explained in detail. 

(k) Insert the cumulative costs claimed 
by major cost elements. 

(1) Insert the total costs claimed for 
the current and cumulative periods. 

(m) If the contract provides for an 
incentive or fixed-fee, insert the fee 
earned for the current and cumulative 
periods and the formula for such 
computation. 

(n) Insert the total costs claimed and 
the fixed fee due for the current and 
cumulative periods. 

(o) Insert the amount previously 
reimbursed. 

(p) Insert the total costs claimed and 
the fee due for the current and 
cumulative periods. 

(q) If applicable, resubmission of any 
previously claimed amounts which were 
suspended should be shown below the 
current amount claimed and footnoted 
to cite the number of the public voucher 
on which the deduction was made and 
the date and number of the related 
suspension notice. Suspensions from 
which the contractor has successfully 
appealed shall be identified by 
referencing contracting officer's letter of 
approval. 

(r) Insert current amount claimed. 
Transfer this amount to SF-1034. 


III. General Instructions 
Cost Requiring Prior Authorization and 
Approval 


The contractor should be aware of the 
requirement for prior written approval 
from the contracting officer for certain 


contract costs (e.g., premium pay, 
foreign travel). Whenever the voucher 
includes such costs not authorized by 
the contract, reference must be made to 
the contracting officer's authorization 
letter. 


Withholding of Fixed Fee 


After payment of 85% of the fee, the 
contracting officer may withhold further 
payment of fee to establish a reserve to 
protect the interests of the Government. 
This reserve may not exceed 15% of the 
total fee, or $100,000, whichever is less. 
Any fee withheld is payable upon 
submission of appropriate closing 
documents after final audit of the 
contract has been completed and all 
audit exceptions have been resolved. 
(See HSSPR § 3-50.502-3.) 


Withholding and Release of Contract 
Reserves 


Contractual provisions covering fees, 
patents, royalties, etc. usually provide 
for the accumulation of reserves until 
certain contract requirements are met to 
the satisfaction of the contracting 
officer. It is the contractor's 
responsibility to include appropriate 
adjustments in its reimbursement claims 
to cover the required accumulation and 
release of contract reserves. The 
contractor should resolve any questions 
regarding the amount of these reserves 
with the contracting officer. 


Contractor’s Completion Invoice 


After all costs have been alloted to 
the contract and all contract 
performance provisions have been 
completed, the contractor shall promptly 
submit, but in any event within twelve 


_ (12) months to the office designated in 


the contract (and an additional copy 
directly to the contracting officer, if that 
office is not designated in the contract 
as the office to which invoices are to be 
sent by the contractor) in order to 
finalize the financial settlement of the 
contract. This invoice must be 
specifically identified as the completion 
invoice and should include the 
remaining costs, fees, and reserves 
claimed to be due to the contractor. It 
will not include items and amounts 
which may be set out in any 
qualifications in the contractor's release 
of claims. A separate completion invoice 
shall be submitted for each individual 
project or task order for which a 
separate series of public vouchers has 
been submitted. Final payment on 
certain contracts may be made on the 
basis of a desk audit. (See HHSPR § 3- 
50.502-3 for determination of which 
contracts.) 
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Contractor’s Final Invoice and Closing 
Documents 


After completion of the final audit and 
all suspensions and/or audit exceptions 
have been resolved and there is mutual 
agreement between the contractor and 
the contracting officer on the final 
allowable cost and fee, if any, the 
contractor shall submit its final invoice 
and the appropriate closing documents 
to the office designated in the contract. 
This invoice shall be specifically 
identified as the final invoice, and must 
be supported by the following 
documents: 

(a) Contractor's Release. 

(b) Assignee’s Release, if applicable. 

(c) Contractor's Assignment of 
Refunds, Rebates, Credits and Other 
Amounts. 

(d) Assignee’s Assignment of Refunds, 
Rebates, Credits, and Other Amounts, if 
applicable. 

(e) Contractor's Affidavit or Waiver of 
Lien, when required by the contract. 


Government Liaison 


Any questions concerning delays in 
payment of contractor's invoices should 
be addressed to the office designated to 
receive the invoice; questions 
concerning performance under the 
contract or the instructions set forth in 
this Guide should be addressed.to the 
contracting officer. 

[FR Doc. 62-34083 Filed 12-23-82; 8:45 am] 
BILLING CODE 4110-12-M 


GENERAL SERVICES 
ADMINISTRATION 


Public Buildings Service 
41 CFR Part 101-20 


Management of Buildings and 
Grounds; Standard Level of Protection 
Services 


AGENCY: Public Buildings Service, 
General Service Administration. 


ACTION: Proposed rule. 


SUMMARY: The General Services 
Administration proposes to amend its 
regulations regarding the standard level 
of protective services to be provided 
occupants of GSA-owned or -controlled 
space as part of the standard level user 
charge. The present definition of 
standard level protective services is 
ambiguous and leads to disputes 
concerning what services are to be 
provided to occupants. The proposed 
regulation is intended to provide a more 
definitive description of standard level 
protective services in keeping with 
current program emphases. 
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DATE: Comments must be received by 
January 26, 1983. 

apprESs: Comments should be 
addressed to General Services 
Administration (PS), Washington, DC 
20405. 

FOR FURTHER INFORMATION CONTACT: 
James R. Boyd, Planning Specialist, 
Program, Planning and Coordination 
Staff (202-566-0244). 

SUPPLEMENTARY INFORMATION: The 
General Services Administration has 
determined that this ruleis not a major 
rule for the purposes of Executive Order 
12291 of February 17, 1981, because it is 
not likely to result in an annual effect on 
the economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 
The General Services Administration 
has based all administrative decisions 
underlying this rule on adequate 
information concerning the need for, and 
consequences of, this rule; has 
determined that the potential benefits to 
society for this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society. 


List of Subjects in 41 CFR Part 101-20 


Blind, Concessions, Crime, Federal 
buildings and facilities, Fire prevention, 
Government property management, 
Safety, Security measures. 

GSA proposes to amend Part 101-20 
as follows: 

1. The table of contents for Part 101- 
20 is amended to revise or reserve the 
following entries: 


PART 101-20—MANAGEMENT OF 
BUILDINGS AND GROUNDS 


Sec. 


* * * *. 


101-20.003-10 [Reserved] 
101-20.003-11 [Reserved] 


Subpart 101-20.1—Building Operations, 
Maintenance, Protection, and Alterations 


* * * * * 
101-20.104 Protection. 
Subpart 101-20.5—Protection 


. * * * 


101-20.502 [Reserved] 
101-20.503-1 Protection. 


§§ 101-20.003-10 and 101-20.003-11 
[Reserved] 

2. Sections 101-20.003-10 and 101- 
20.003-11 are removed and reserved as 
follows: 


Subpart 101-20.1—Building 
Operations, Maintenance, Protection, 
and Alterations 


3. Section 101-20.104 is revised to read 


as follows: 


§ 101-20.104 Protection. 

GSA will provide or arrange for the 
provision of protective services to 
ensure the safety of all visitors and 
occupants, to maintain order, to 
safeguard the Government's real and 
personal interest, and to prevent 
interference with or the disruption of the 
normal process of Government. Supart 
101-20.5 prescribes the policies and 
procedures regarding the protection of 
GSA-owned or -controlled space. 

4. Sections 101-20.105 (b) and (c) are 
revised to read as follows: 


§ 101-20.105 Reimbursable service. 


” * * * * 


(b) Specialized security services 
performed by uniformed and other 
personnel which result because of an 
occupant'’s mission or the nature of the 
business conducted within a building, to 
include guarding as well as ingress- 
egress control, inspection of packages, 
directed security patrols, special 
physical security surveys, and other 
similar activities. 

(c) Design, installation, maintenance, 
and operation of sophisticated 
electronic monitoring and 
communications systems such as 
intrusion-detection devices, duress- 
holdup alarms, and remote monitoring 
systems. Additionally, various target 
hardening procedures that may include, 
but not be limited to, the use of 
architectural and other barriers, access 
restrictions, and controlled vehicular 
and personnel traffic flows. 


* * * * . 


Subpart 101-20.5—Protection 


5. Sections 101-20.500 and 101-20.501 
are revised to read as follows: 


§ 101-20.500 Scope of subpart. 

This subpart prescribes the policies 
and requirements for the protection of 
persons and property under the charge 
and control of GSA; delineates GSA and 
occupant responsibilities; requires the 
active participation of occupant 
agencies in establishing tenant 
awareness programs and accomplishing 
crime prevention activities; requires that 
occupant and user agencies report crime 
on GSA property to the Federal 
Protective Service; and establishes an 
occupant emergency program mandat.ng 
occupant participation in planning and 
organizing to deal with emergency 
situations in buildings or facilities. 


§ 101-20.501 Basic policy. 

For all buildings and grounds under its 
charge and control, GSA will provide 
standard level protective services 
consisting of timely responses to 
criminal occurrences, incidents, and iife- 
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threatening events; investigation of 
crimes and violations of Federal 
statutes; implementation of crime 
prevention activities, including tenant 
awareness programs; coordination of a 
comprehensive occupant emergency 
program; installation and maintenance 
of perimeter security devices and 
systems; performance of physical 
security surveys and vulnerability 
assessments of all properties on a 
recurring basis; and a wide range of 
physical security advisory and 
consulting services. Protective and 
security services above these levels 
engendered by an agency’s mission and 
other special requirements may be 
provided on a reimbursable basis in 
accordance with Subpart 101-21.4. 

5. Section 101-20.502 is removed and 
reserved as follows: 


§ 101-20.502 [Reserved] 
6. Section 101-20.503-1 is retitled and 
revised to read as follows: 


§ 101-20.503-1 Protection. 

GSA provides standard level 
protective services as defined in § 101- 
20.501 through the use of personnel 
resources (consisting of uniformed 
Federal Protective Officers and other 
qualified security professionals), 
technical resources (comprising 
technical equipment, security devices, 
and communications networks), and 
arrangements with other law 
enforcement agencies. Other protective 
services which may include, but are not 
limited to, security guarding; specialized 
security patrols; and installing and 
maintaining specialized security 
systems and devices, may be performed 
on a reimbursable basis. 

(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486 (c)) 

Dated: November 23, 1982. 

Richard O. Haase, 
Commissioner. 

[FR Doc. 82-84966 Filed 12-23-62: 6:45 am} 
BILLING CODE 6820-23-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


43 CFR Parts 3710, 3720, 3730, 3740, 
3800, 3810, 3820, 3830, 3640, 3850, 
3860 and 3870 


intent to Propose Rulemaking 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of intent to propose 
rulemaking. 


summary: As part of the Department of 
the Interior’s ongoing effort to 
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streamline existing regulations, the 
Bureau of Land Management is 
considering the revision of regulations 
found at 43 CFR Groups 3700 and 3800 
dealing with acquisition of rights and 
development of mineral resources under 
the mining laws, 30 U.S.C. 22 et seg., and 
other special Acts of Congress. Public 
comment is invited as to how the 
regulations found at 43 CFR Groups 3700 
and 3800, other than subparts 3802, 3809, 
and 3833, could be improved, whether 
by elimination of unnecessary or 
burdensome provisions, by the 
clarification or amplification of 
ambiguous provisions, or by the 
inclusion of standards or procedures not 
now found in the regulations. In 
furtherance of the Department of the 
Interior's policy of seeking public input, 
the public is invited to arrange meetings 
with representatives of the Director, 
Bureau of Land Management, to discuss, 
for the record, their comments. 


DATE: Comments should be submitted 
by February 1, 1983. Comments received 
or postmarked after that date will be 
considered if it is practical to do so, but 
assurance cannot be given that any 
comments except those received or 
postmarked on or before this date will 
be given consideration. 


ADDRESS: Written comments should be 
addressed to: Director (140), Bureau of 
Land Management, 18th and C Streets, 
NW., Washington, D.C. 20240. 
Comments will be available for public 
review in Room 5555 of the above 
address during regular business hours 
(7:45 a.m. to 4:15 p.m.), Monday through 
Friday. 

Those wishing to arrange meetings to 
present comments should contact the 
Assistant Director, Mineral Resources at 
(202) 343-5554 to schedule their 
presentation. A record will be made of 
all meetings, will be made part of the 
comment docket, and will be available 
for public review. The record will 
include the name, address and 
organizational affiliation of any 
individual participating in the meetings 
concerning this proposal. 

FOR FURTHER INFORMATION CONTACT: 
William Condit, Bureau of Land 
Management, 18th and C Streets, NW., 
Washington, D.C. 20240; telephone (202) 
343-8537. 

SUPPLEMENTARY INFORMATION: The 
public is invited to submit comments on, 
but not limited to, the following issues: 

1. Procedures for patenting mining 
claims and mill sites under the mining 
laws; 

2. Definition, consistent with existing 
case law, of discovery of a valuable 
mineral deposit (including the concepts 


of the prudent man rule and 
marketability); 

3. Definition of the term “valid mining 
claim”; 

4. Clarification of the distinction 
between an amended location and a 
relocation; 

5. Method of showing a patent 
applicant's title to a claim; and 

6. Definition of the showing to be 
made to support a mining claimant's 
allegation of discovery. 

Because of their special interest, 
members of the public who conduct 
mining activities that may be affected 
by the regulations in 43 CFR Groups 
3700 and 3800, other than Subparts 3802, 
3809 and 3833, are asked to give careful 
consideration to these parts and submit 
their comments for consideration. 

Because the regulations found at 43 
CFR Subparts 3802, 3809, and 3833 have 
been the subject of recent rulemaking 
and proposed rulemaking, the Bureau of 
Land Management will review those 
regulations separately from this notice 
of intent. Accordingly, comments on 
those parts are not specifically solicited. 


List of Subjects 
43 CFR Part 3710 
Administrative practice and 


procedure, Mines, Public lands—Mineral 
resources. 


43 CFR Part 3720 


Coal, Mineral royalties, Mines, Public 
lands—Mineral resources. 


43 CFR Part 3730 


Environmental protection, Mines, 
Public lands—Mineral resources. 


43 CFR Part 3740 


Administrative practice and 
procedure, Mines, Public lands—Mineral 
resources. 


43 CFR Part 3800 


Administrative practice and 
procedure, Environmental protection, 
Intergovernmental relations, Mines, 
Public lands, Surety bonds, Wilderness 
areas. 


43 CFR Part 3810 


Mines, Public lands—Classification, 
Public lands—Mineral resources. 


43 CFR Part 3820 


Mines, Monuments and memorials, 
National forests, National parks, Public 
lands—Mineral resources. 


43 CFR Part 3830 


Mines, Public lands—Mineral 
resources. 
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43 CFR Part 3840 


Mines, Public lands—Mineral 
resources. 


43 CFR Part 3850 


Mines, Public lands—Mineral 
resources. 


43 CFR Part 3860 


Administrative practice and 
procedure, Mines, Public lands—Mineral 
resources. 


43 CFR Part 3870 


Administrative practice and 
procedure, Mines, Public lands— 
Classification, Public lands—Mineral 
resources. 

Dated: December 21, 1982. 

Garrey E. Carruthers, 

Assistant Secretary of the Interior. 
[FR Doc. 82-34964 Filed 12-23-82; 8:45 am] 
BILLING CODE 4310-84-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. FEMA-6286] 


National Flood Insurance Program; 
Proposed Fiood Elevation 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Proposed rule; revision. 


SUMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for-selected locations in the City 
of Delavan, Walworth County, 
Wisconsin. 

Due to recent engineering analysis, 
this proposed rule revises the proposed 
determinations of base (100-year) flood 
elevations published in the De/avan 
Enterprise on July 8, 1982 and July 15, 
1982, and at 45 FR 19393 on May 5, 1982, 
and hence supersedes those previously 
published rules. 


DATES: The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in the above named 
community. 

ADDRESSES: See table below: 

FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 
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SUPPLEMENTARY INFORMATION: Proposed 
base (100-year) flood elevations are 
listed below for selected locations in the 
City of Delavan, Walworth County, 
Wisconsin, in accordance with section 
110 of the Flood Disaster Protection Act 
of 1973 (Pub. L. 93-234), 87 Stat. 980, 
which added section 1363 to the 
National Flood Insurance Act of 1968 
(Title XIII of the Housing and Urban 
Development Act of 1968 (Pub. L. 90- 
448), 42 U.S.C. 4001-4128, and 44 CFR 
67.4(a)). 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 


City/town/county 


«| (C) Delavan Walworth County 


| 
| 
| 


for participation in the National Flood 
Insurance Program (NFIP). 

These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the (proposed) flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 


PROPOSED BASE (100-YEAR) FLOOD ELEVATIONS 


semeemoneenn + 


] 
Source of flooding 
= sean 
sem 

| 


. Turtle Creek ......... 


| Swan Creek... 
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local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67 
Flood insurance, Flood plains. 


The proposed base (100-year) flood 
elevations for selected locations are: 


yn ple 


| About 2:00 fet gwnsveam of chong Road. 
| Just downstream of Dam at Comus Lake... 

~..| At mouth... 
| About 700 feet upstream of Richmond Road 


| Abut 500 feet downstream of Walworth Street. 
| Just upstream of Washington Street. 
| At southern corporate limit about 3,300 feet down- 


I CI ancien ecstcctcctorens 


Maps available for inspection at Director of Public Work's Office, Municipal Building, Delavan, Wisconsin. 


Send comments to Honorable A. A. Lagg, Mayor, City of Delavan, Municipal ae Delavan, Wisconsin 53115. 


| stream of Milwaukee, St. Paul and Pacific Railroad. 
.| Shoreline .. ; 4 ab 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804, 
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate 


Director) 
Issued: December 3, 1982. 
Dave McLoughlin, 


Acting Associate Director, State and Local Programs and Support. 


[FR Doc. 62~34788 Filed 12-23-42; 8:45 am} 
BILLING CODE 671€-03-M 





44 CFR Part 67 


[Docket No. FEMA-6449} 


National Flood Insurance Program; 
Revision of Proposed Flood Elevation 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Proposed rule. 


SUMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in the 
Borough of Brielle, Monmouth County, 
New Jersey. 

Due to recent engineering analysis, 
this proposed rule revises the proposed 
determinations of base (100-year) flood 


elevations published in the Federal 
Register at 47 FR 52478 on November 22, 
1982, and hence supersedes those 
previously published rules. 


DATES: The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in each community. 


ADDRESSES: Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed 
flood elevations are available for review 
at the Municipal Building, 601 Union 
Lane, Brielle, New Jersey. 

Send comments to: Honorable Victor 
J. DeMarco, Acting Mayor of Brielle, 601 
Union Lane, Brielle, New Jersey 08730. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 


Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: Proposed 
base (100-year) flood elevations are 
listed below for selected locations in the 
Borough of Brielle, Monmouth County, 
New Jersey, in accordance with Section 
110 of the Flood Disaster Protection Act 
of 1973 (Pub. L. 93-234), 87 Stat. 980, 
which added Section 1363 to the 
National Flood Insurance Act of 1968 
(Title XII of the Housing and Urban 
Development Act of 1968 (Pub. L. 90- 
448)), 42 U.S.C. 4001-4128, and 44 CFR 
67.4{a). 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
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in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 


These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67 


Flood insurance, Flood plains. 


The proposed base (100-year) flood 
elevations are: 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to the 
Associate Director) 


Issued: December 10, 1982. 
Dave McLoughlin, 
Acting Associate Director, State and Local 
Programs and Support. 
FR Doc. 82-34787 Filed 12-23-82; 8:45 am] 
BILLING CODE 6718-03-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 23 


Proposed Additions to the Appendices 
to the Convention on international 
Trade in Endangered Species of Wild 
Fauna and Flora 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of United States 
proposals. 


SUMMARY: The convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES) regulates international 
shipment of certain wildlife and plant 
species, which are listed in appendices 
to this treaty. The United States, as a 
Party to CITES, may propose 
amendments to Appendix I or II for 
consideration by the other Parties. 

This notice announces the Service's 
decisions on proposals that are being 
submitted by the United States for 
considertion by CITES Party national at 
their next regular meeting. This notice 
addresses proposals other than those 
resulting from a review of North 
American animal and plant species that 
are already listed in the appendices, 
which were addressed in a separate 
notice. 

ADDRESS: Please send correspondence 
concerning this notice to the Office of 
the Scientific Authority, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240. Materials received will be 
available for public inspection from 7:45 
a.m. to 4:15 p.m., Monday through 
Friday, in room 537, 1717 H Street, N.W., 
Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Richard L. Jachowski, Office of the 
Scientific Authority, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240, telephone (202) 653-5948. 
SUPPLEMENTARY INFORMATION: 


Background 


CITES regulates import, export, 
reexport, and introduction from the sea 
of certain animal and plant species. 
Species for which trade is controlled are 
included in three appendices. Appendix 
I includes species threatened with 
extinction that are or may be affected 
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by trade. Appendix II includes species 
that although not necessarily threatened 
with extinction may become so unless 
trade in them is strictly controlled. It 
also lists species that must be subject to 
regulation in order that trade in other 
currently or potentially threatened 
species may be brought under effective 
control. Such listings frequently are 
required because of difficulty in 
distinguishing specimens of currently or 
potentially threatened species from 
other species at ports of entry. Appendix 
III includes species that any Party 
nation identifies as being subject to 
regulation within its jurisdiction for 
purposes of preventing or restricting 
exploitation, and for which it needs 
cooperation of other Parties in 
controlling trade. 

Any Party nation may propose 
amendments to Appendices I and II for 
consideration at meetings of the 
Conference of the Parties. The text of 
any proposal must be communicated to 
the CITES Secretariat at least 150 days 
before the meeting. The Secretariat must 
then consult the other Parties and 
interested intergovernmental bodies, 
and communicate their responses to all 
Parties no later than 30 days before the 
meeting. Amendments are adopted by a 
two-thirds majority of the Parties 
present and voting. 

The purpose of this notice is to 
announce results of the Service’s review 
of certain animal and plant species that 
were identified in previous notices (47 
FR 6772, February 16, 1982, and 47 FR 
39219, September 7, 1982) as candidates 
for United States proposals. The Service 
considered comments and information 
received in response to the notices and 
views of authorities in the various 
countries where these species occur, in 
determining if proposals described 
below should be submitted to the CITES 
Secretariat for consideration by the 
Parties in April 1983 at their fourth 
regular meeting. 


Candidate Animal Species 


The Service's notices of February 16 
and September 7, 1982, identified the 
following species as candidates for 
proposals. This section presents a 
discussion of the species, comments 
received on them, and reasons for the 
Service's final decisions. 

1. Indian pangolin (Manis 
crassicaudata)—Based on data 
indicating a rapidly increasing trade in 
skins of this species, which occurs in 
Pakistan, India, Yunnan Province of 
China, and Sri Lanka, TRAFFIC (U.S.A.) 
asked the Service to consider proposing 
its transfer from CITES Appendix II to I. 
Dr. Wang Sung of the Academia Sinica 
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in China informed the Service that the 
species is thought to be rare in that 
country, but that he would prefer 
retaining it in Appendix Il. India does 
not allow the export of pangolin skins, 
even under CITES Appendix II. The 
Service has not obtained information 
about the population status of this 
species that is needed to determine if it 
is threatened with extinction. Informal 
discussion of the proposal with the 
CITES Central Committee confirmed the 
lack of such information. Therefore, the 
Servite has decided not to submit this 
proposal. 

2. Malayan pangolin (Manis : 
javanica)—A rapid increase in trade in 
this species led TRAFFIC (U.S.A.} to 
suggest that it also be proposed for 
transfer from Appendix II to I. There is a 
similar lack of population status 
information on this species, which 
occurs in Burma, Thailand, Indochina, 
Sumatra, Java, Borneo, and S.W. 
Philippines. Dr. Boonsong Lekagul 
(Association for the Conservation of 
Wildlife, Thailand) informed the Service 
that both this species and M. 
pentadacty/a are hunted illegally for 
meat in Thailand and that they are 
becoming increasingly rare in that 
country. He wrote that he would support 
the transfer of these species to 
Appendix I. The Assistant Director of 
the Philippines Bureau of Forest 
Development commented that pangolins 
are protected in that country, although 
they are collected in Palawan Province 
for meat and scales. His agency would 
support the transfer of M. javanica to 
Appendix I. However, without 
information on population status 
indicating this species to be threatened 
with extinction, the Service cannot 
make this proposal. 

3. Chinese pangolin (Manis 
pentadactyla)—TRAFFIC [(U.S.A.) 
suggested that this species be proposed 
for transfer from Appendix II to I for the 
same reason as the species discussed 
above. Population status information 
also is lacking on this species, which 
occurs in Nepal, South China from 
Yunnan eastward to Fukien Province, N. 
Indochina, and Taiwan. Dr. Wang Sung 
of the Academia Sinica wrote that it is a 
common species in China, but its 
population has declined in the last 
decades due to over-collection for meat 
and scales. He stated that he would 
consider its status as threatened or 
vulnerable, but that he would prefer 
retaining it in Appendix II. Dr. Boonsong 
Lekagul informed the Service that he 
believed the species to be threatened in 
Thailand. Without more definitive 
information on population status, the 
Service cannot determine if this species 


should be transferred to Appendix I. 
However, in the case of these three 
pangolin species, the Service will urge 
the Parties to control trade more 
effectively under the current Appendix 
II listing. 

4. White-lipped peccary (Tayassu 
pecari)—TRAFFIC [U.S.A.) 
recommended that this species be 
considered for inclusion in Appendix Il, 
on the basis of information showing a 
substantial international trade in skins 
from South America and reports of 
declining populations of the species. The 
species occurs from Mexico to W. 
Ecuador, Brazil, and N.E. Argentina. 

Various reports mention loss of 
habitat and hunting for local 
consumption as factors affecting the 
species. The CITES Scientific Authority 
for Paraguay stated that there does not 
seem to be great demand on this species 
or on 7. tajacu for trade in hides. The 
Director General of Forests and Wildlife 
in Peru informed the Service that 
although both species of Tayassu occur 
in the Amazonian region, where they are 
hunted for local consumption, they are 
not in danger and should not be listed in 
Appendix I or Il. Commercia! harvesting 
of them is controlled under a quota 
system in Peru. On the other hand, the 
Acting Director of the Department of 
National Parks and Equivalent Reserves 
in Brazil commented that both species of 
Tayassu are hunted because their skins 
have commercial value, so populations 
might be reduced. He approved their 
inclusion in Appendix IL The Scientific 
Authority for Ecuador wrote that these 
species are subject to commercial skin 
trade as well as habitat destruction and 
local consumption. He recommended 
listing 7. pecari in Appendix I or II, but 
not listing 7. tajacu in either appendix 
insofar as Ecuador is concerned. It 
appears that 7. pecari might benefit 
from inclusion in Appendix II, but 
information on population status is not 
adequate to justify a proposal at this 
time. 

5. Collared peccary or javelina 
(Tayassu tajacu)—The comments 
summarized above also apply to this 
species. It occurs from N. Argentina and 
N.W. Peru to N.C. Texas, S.W. New 
Mexico, and Arizona. Generally, reports 
suggest that this species is more 
abundant and resistant to human 
disturbance than 7. pecari. The Director 
of the Arizona Game and Fish 
Department commented that 7. tajacu is 
managed as a big game species and is 
not threatened in Arizona, New Mexico, 
and Texas. The Service has decided not 
to propose listing it in Appendix II. 

6. Africa wild ass (Equus asinus)— 
The Service received a request from Mr. 
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Bill Clark of the Hai-bar Arava Wildlife 
reserve in Israel to propose the listing of 
this species in Appendix I. The wild 
form of this species, as distinct from 
domesticated stock, now occurs only in 
N.E. Ethiopia, N. Somalia and Sudan. 
Wild populations are estimated at 3,400 
to 4,600 animals in all. The species is 
much reduced in distribution and 
subject to hunting, although it is 
afforded legal protection in the countries 
of origin. There is a documented 
potential for international trade in live 
specimens. The Director of the Wildlife 
Conservation Organization of the 
Ethiopian Government and the CITES 
Scientific Authority for Israel both 
support the listing of this species in 
Appendix I. The Service has decided to 
submit this proposal, excluding 
domesticated stock from the listing. 

7. Caninde macaw (Ara caninde}— 
TRAFFIC (U.S.A.) requested the Service 
to consider proposing the transfer of this 
species from Appendix II to L. The 
Service had considered a similar request 
from the International Council for Bird 
Preservation (U.S. Section) in 1980, and 
decided then that the information on 
population status was inadequate to 
show that the species was threatened 
with extinction. Since then, Mr. D. V. 
Lanning conducted a survey of A. 
caninde and A. rubrogenys in Bolivia. 
This is the only country in which both 
species are now known to occur. Mr. 
Lanning estimated the total population 
of A. caninde to be 500-1,000 birds, and 
he reported that trapping for the export 
trade is the major threat to this species. 
He added that only a few were trapped 
and exported until 1981, when about 60 
adults and young were exported. The 
Service has requested comments from 
Bolivian CITES authorities on this 
species and others discussed in this 
notice, but has not yet received a reply. 
Based on evidence of low numbers, 
restricted distribution, and growing 
international trade, the Service has 
decided to propose transferring this 
species from Appendix II to L. 

8. Red-fronted macaw (Ara 
rubrogenys)—The preceding discussion 
also applies to this species. Mr. Lanning 
estimated the total population of A. 
rubrogenys to be 3,000-5,000 birds, and 
he stated that trapping for the export 
trade is the major threat to this species. 
Data from the United States and United 
Kingdom show a rapid increase in the 
numbers of birds imported each year 
since the first records in 1977. Exports to 
only these two countries amounted to 
about 460 birds in 1981. The Service has 
decided to propose transferring this 
species from Appendix II to I for the 
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same reasons given in the case of A. 
caninde. 


9. Wattled crane (Bugeranus 
carunculatus)—Dr. George Archibald 
suggested the listing of this species in 
Appendix I on the grounds that it is 
acutely endangered and in trade. 
Information given to the Service by W. 
Tarburton of the Transvaal Provincial 
Administration (South Africa) and by D. 
H. Day of the Southern Africa 
Ornithological Society indicates that the 
species is threatened in South Africa 
and Zimbabwe. However, wattled 
cranes are distributed over the southern 
third of Africa with a small isolated 
population in Ethiopia. a survey by P. M. 
Konrad in 1978-79 of six large wetlands 
in Zambia and two in Botswana 
revealed from 250 to 3,000 birds in 
individual wetlands during the peak 
season. Konrad reported the species to 
be declining in numbers throughout its 
historic range due to alteration of its 
riverine wetland habitat by man in 
combination with low reproductive 
rates. From 6 to 12 of the birds are 
captured for trade in Botswana each 
year, according to Konrad. The Service 
has decided not to propose listing this 
species in Appendix I. The species is not 
yet threatened with extinction, although 
it may become so in the future unless 
measures are taken to protect its 
habitat. International trade does not 
appear to be a significant factor in the 
decline of wattled cranes. 


10. Yacare (Caiman crocodilus 
yacare)—TRAFFIC (U.S.A.) suggested 
that the Service consider proposing the 
transfer of this subspecies to Appendix I 
on the basis of reports that its 
populations are declining as the result of 
hunting for international trade. There is 
extensive international trade in skins 
and manufactured products of C. 
crocodilus, some of which involves this 
subspecies. TRAFFIC (U.S.A.) stated, 
however, that there does not appear to 
be enough information on the population 
status of the yacare to support this 
proposal. The Service has contacted 
authorities in Brazil, Bolivia, and 
Paraquay about further research. The 
Acting Director of the Department of 
National Parks and Equivalent Reserves 
in Brazil informed the service that his 
agency approves the listing of yacare in 
Appendix I because its population is 
decreasing as a result of illegal hunting 
and clandestine trade. He added that 
the related subspecies C. c. crocodilus 


also should be included in Appendix I. 
The Service has decided not to submit 
this proposal, pending the results of 
further research. 

11. Black softshell turtle (Trionyx 


. ater)—Dr. F. W. King, Deputy Chairman 


of the Species Survival Commission, 
IUCN, and Dr. R. E. Honegger of the 
Zurich Zoo, Switzerland, suggested that 
the Service propose removing this 
species from Appendix I. The basis for 
the suggestion is a report that this 
species is becoming genetically 
swamped by 7. spiniferus. It occupies a 
highly restricted range in Coahuila, 
Mexico. The Service has obtained no 
data to determine whether genetic 
swamping has actually occurred. 
Therefore, the Service has decided it 
would be premature to propose delisting 
T. ater at this time. 


Candidate Plant Species 


On February 16, 1982, the Service 
published a list of 111 individual plant 
species and two plant genera (Dudleya 
and Echeveria) that it felt to be potential 
candidates for adding to the CITES 
appendices (47 FR 6772-6773). The 
notice sought population and trade 
status information for each species and 
comments from the public on the 
appropriateness of each listing. On 
September 7, 1982, after a thorough 
review of the large volume of 
information and comments received in 
response to the February 16 notice, the 
Service published a reduced list of 30 
plant species and single plant genus 
(Dudleya) which it then considered to be 
viable candidates for possible addition 
to the CITES appendices. In that notice, 
the Service requested detailed 
population data and trade statistics on 
each of these species in order to develop 
final proposals to submit to the CITES 
Secretariat for consideration at the 
meeting of the Parties in April 1983. The 
Service contacted a number of 
knowledgeable individuals by phone or 
letter in its search for the most accurate 
and up-to-date information on each 
species. 

The current notice presents a list of 
those species for which the Service has 
received population and trade data that 
it considers to be sufficient to clearly 
warrant addition to the CITES 
appendices. The volume of information 
and comments received by the Service 
in response to its two previous notices, 
both verbally and in writing, is too great 
to discuss in detail in the current notice. 
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However, written information is 
available for public inspection at the 
Office of the Scientific Authority. The 
Service has prepared proposals to add 
each of the following plant species to 
the CITES appendices and is submitting 
them for consideration by the CITES 
Parties: 
Add to Appendix I: 
Agavaceae (Agave family) 
Agave arizonica (New River agave)—AZ 
A. parviflora (Santa Cruz striped agave)— 
AZ, Mex. 
Nolina interrata (Dehesa bear-grass}—CA, 
Mex. 


Berberidaceae (Barberry family) 
Mahonia nevinii (Nevin's barberry)}—CA 
M. sonnei (Truckee barberry)—CA 
Crassulaceae (Orpine family) 


Dudleya stolonifera (Laguna Beach 
dudleya)—CA 

D. traskiae (Santa Barbara Island dudleya}— 
CA 

Ericaceae (Health family) 


Rhododendron chapmanii (Chapman's 
rhododendron) —FL 

R. prunifolium (Plumleaf azalea)}—AL, GA 

Fouquieriaceae (Candlewood family) 


Fouquieria fasciculata (Abrol de Barril)— 
Mex. 

F. purpusii)—Mex. 

Liliaceae (Lily family) 

Lilium grayi (Gray’s lily)—NC, TN, VA 

L. iridollae (Pot-of-gold lily)—AL, FL 

L. occidentale (Western lily)}—CA, OR 

L. pitkinense (Pitkin Marsh lily)—CA 


Add to Appendix II: 


Agavaceae (Agave family) 


Agave victoriae-reginae (Queen Victoria 
agave)—Mex. 


Diapensiaceae (Diapensia family) 
Shortia galacifolia (Oconee-bells)—GA, NC, 
sc 


Ericaceae (Heath family) 

Kalmia cuneata (White wicky)—NC, SC 
Fouquieriaceae (Candlewood family) 
Fouguieria columnaris (Boojum tree)—Mex. 
Liliaceae (Lily family) 

Lilium parryi (Parry's lemon lily)}—AZ, CA 
Portulacaceae (Purslane family) 


Lewisia cotyledon (Siskiyou lewisia)—CA, 
OR 

L. maguirei (Maguire's lewisia)—NV 

L. serrata (Saw-toothed lewisia)—CA 

L. tweedyi (Tweedy's lewisia)—WA, Can. 
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Copies of animal and plant proposals 
that the Service decided to submit are 
available upon request from the Office 
of the Scientific Authority at the above 
address. 

This notice is issued under authority 
of the Endangered Species Act of 1973 
(16 U.S.C. 1531 et seq.; 87 Stat., 884, as 
amended). It was prepared by Richard L. 
Jachowski and Joseph J. Dowhan, Office 
of the Scientific Authority. 


List of Subjects in 50 CFR Part 23 


Endangered and threatened wildlife, 
Exports, Fish, Imports, Plants 
(agriculture), Treaties. 

Dated: December 16, 1982. 

G. Ray Arnett, 


Assistant Secretary for Fish, and Wildlife and 
Parks, 


{FR Doc. 62-34937 Filed 12-23-82; 8:45 am] 
BILLING CODE 4310-55-M 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Quartz Hill Molybdenum Mine; Tongass 
National Forest, Ketchikan Area, 
Ketchikan, Alaska; Intent To Prepare 
an Environmental impact Statement 


The Department of Agriculture, Forest 
Service will prepare, through a third 
party consultant, an Environmental 
Impact Statement for the development 
of a proposed Molybdenum Mine at 
Quartz Hill within the non-wilderness 
portion of Misty Fiords National 
Monument. The Plan of Operations 
submitted by the U.S. Borax and 
Chemical Corporation on behalf of 
Pacific Coast Molybdenum includes: 

1. Contruction and operation of an 
open pit capable of producing 60,000 
tons of ore per day for more than 70 
years. 

2. Contruction and use of an access 
road suitable for mine development. 

3. Contruction and operation of a mill 
capable of processing 60,000 tons of ore 
per day. : 

4. Contruction and and operation of a 
100 megawatt power plant. 

5. Contruction and use of tunnels for 
transportation of crushed ore and 
tailings. 

6. Disposal of tailings in the marine 
environment of the Boca de Quadra 
Fiord. 

7. Contruction and use of a town 
adjacent to Bakewell Arm. 

8. Contruction and use of a wharf and 
docking facility. 

Possible alternatives that will be 
discussed include, townsite locations, 
townsite vs. commute, water supply 
sources, processing capacity, power 
source, the method of tailings disposal 
and the location of tailings disposal 
areas. 

The scoping process for this proposal 
will begin in December 1982 and end in 


February 1983. The scoping process will 
consist of: 

1. A public scoping meeting in 
Ketchikan in the latter part of January 
1983. 

2. Letters will be sent to individuals 
and organizations who have expressed 
an interest in the project, soliciting their 
comments on concerns, issues and 
opportunities. 

3. Interdisciplinary Team meetings 
will be held to discuss agency concerns, 
issues and opportunities. 

All interested parties are invited to 
participate in the scoping process. The 
scoping process will: 

1. Identify those issues, concerns and 
opportunities to be addressed. 

2. Identify those issues, concerns and 
opportunities to be addressed in depth. 

3. Eliminate insignificant issues, 
concerns, and opportunities or those 
that have been covered by a previous 
erivironmental review. 

The following groups have been 
invited to be members of the 
Interdisciplinary Team preparing the 
Environmental Impact Statement: 
Alaska Department of Transportation 

and Public Facilities 
Alaska Department of Community and 

Regional Affairs 
Alaska Department of Environmental 

Conservation 
Alaska Department of Natural 

Resources 
Alaska Department of Commerce and 

Economic Development 
Alaska Department of Fish and Game 
National Marine Fisheries Service 
U.S. Bureau of Mines 
U.S. Fish and Wildlife Service 
Southern Southeast Regional 

Aquaculture Association 
U.S. Army Corps of Engineers 
U.S. Environmental Protection Agency 
Ketchikan Gateway Borough 
U.S. Borax and Chemical Corporation 

John Sandor, Regional Forester of the 
Alaska Region, located in Juneau, 
Alaska, is the responsible official. 

The analysis is expected to take about 
10 months. The draft environmental 
impact statement shold be available for 
public review by October 1983. The final 
environmental impact statement is 
scheduled to be completed in March 
1984. 

Written comments and suggestions 
should be sent to Win Green, Forest 
Supervisor, Ketchikan Area, Tongass 
National Forest, Department QH, 
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Federal Building, Ketchikan, Alaska 
99901. 

Questions about the proposed action 
and environmental impact statement 
should be directed to Ed Johnson, 
Minerals and Watershed Staff Officer/ 
Borax IDT Leader, Ketchikan Area, 
Tongass National Forest, phone (907) 
225-3101. 

Dated December 15, 1982. 

John Sandor, 

Regional Forester. 

{FR Doc. 82-34912 Filed 12-23-82; 8:45 am] 
BILLING CODE 3410-11-M 


Soil Conservation Service 


Beasha Creek Watershed, Mississippi; 
intent To Deauthorize Federal Funding 


AGENCY: Soil Conservation Service, 
USDA. 

ACTION: Notice of Intent to Deauthorize 
Federal Funding. 





SUMMARY: Pursuant to the Watershed 
Protection and Flood Prevention Act, 
Pub. L. 83-566, and the Soil 
Conservation Service Guidelines (7 CFR 
Part 622), the Soil Conservation Service 
gives notice of the intent to deauthorize 
Federal funding for the Beasha Creek 
Watershed project, Leake and Neshoba 
Counties, Mississippi. 

FOR FURTHER INFORMATION CONTACT: 
Billy C. Griffin, State Conservationist, 
Soil Conservation Service, Suite 1321, 
Federal Building, 100 West Capitol 
Street, Jackson, Mississippi 39269, 
telephone 601-960-5205. 
SUPPLEMENTARY INFORMATION: A 
determination has been made by Billy C. 
Griffin that the proposed works of 
improvement for the Beasha Creek 
Watershed project will not be installed. 
The sponsoring local organizations have 
concurred in this determination and 
agree that Federal funding should be 
deauthorized for the project. Information 
regarding this determination may be 
obtained from Billy C. Griffin, State 
Conservationist, at the above address 
and telephone number. 

No administrative action on 
implementation of the proposed 
deauthorization will be taken until 60 
days after the date of this publication in 
the Federal Register. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention. Office of Management 





and Budget Circular A-95 regarding State and 
local clearinghouse review of Federal and 
federally assisted programs and projects is 
applicable.) 

Dated: December 15, 1982. 
Billy C. Griffin, 
State Conservationist. 
{FR Doc. 62-34727 Filed 12-23-82; 6:45 amj 
BILLING CODE 3410-16-M 


Sam Houston RC & D Area; Magnolia 
Independent Schooi District, Critical 
Area Treatment RC & D Measure, 
Texas 


AGENCY: Soil Conservation Service, 
USDA. 

ACTION: Notice of a finding of no 
significant impact. 


SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Magnolia Independent School District 
Critical Area Treatment RC & D 
Measure, Montgomery County, Texas. 
FOR FURTHER INFORMATION CONTACT: 


address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
George C. Marks. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 
(Catalog of Federal Domestic Assistance 
Program No, 10.901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable) 

Dated: December 9, 1982. 

Charles W. Conklin, 

State Administrative Officer. 
[FR Doc. 82~24861 Filed 12-23-82; 8:45 am} 
BILLING CODE 3410-16-M 


ARMS CONTROL AND DISARMAMENT 
AGENCY 


Hubert H. Humphrey Fellowship 
Competition 


The U.S. Arms Control and 
Disarmament Agency will conduct a 
competition in 1983 for one year Hubert 
H. Humphrey Fellowships in arms 

:ontrol and disarmament. The 


George C. Marks, State Conservationist, Soife}jowships will support unclassified 


Conservation Service, W. R. Poage 
Federal Building, 101 South Main, 
Temple, Texas 76503, telephone 817- 
774-1214, 

SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, George C. Marks, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
treatment of erosion and reducing 
sedimentation problems in about 4,800 
feet of drainageways by installing 1,150 
feet of concrete-block channel blanket 
and 2,775 feet of grassed waterway. This 
will require 2.58 acres of land to be 
shaped for 0.41 acre (18,002 square feet) 
of concrete-block channel blanket and 
2.17 acres for grass vegetation. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
intersted parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 


doctoral dissertation research in the 
field. Law candidates for the Juris 
Doctor or any higher degree are also 
eligible, if they are writing a substantial 
paper in partial fulfillment of degree 
requirements. The fellowship stipends 
for Ph.D. candidates will be $5,000, plus 
applicable tuition and fees up to.a 
maximum of $3,400. Stipends and tuition 
for law candidates will be prorated 
according to the credits given for the 
research paper. Fellows must be citizens 
or nationals of the U.S. and degree 
candidates at a U.S. university. The 
application deadline for the awards, 
which are for a 12-month period 
beginning either September, 1983 or 
January 1, 1984, is March 1, 1983 and 
announcement of final selection will be 
on May 15, 1983. For information and 
application materials write: Hubert H. 
Humphrey Fellowship Program, Office 
of Congressional and Public Affairs, U.S. 
Arms Control and Disarmament Agency, 
Washington, D.C. 20451. 


Dated: December 17, 1982. 
Joseph Lehman, 
Public Affairs Advisor. 
{FR Doc. 82-34960 Filed 12-23-82; 8:45 am) 
BILLING CODE 6820-32-M 


CIVIL AERONAUTICS BOARD 
{Docket 41163] 


Newark-London Back-Up Case; 
Prehearing Conference 


Notice is hereby given that a 
prehearing conference in the above- 
titled matter is assigned to be held on 
December 29, 1982, at 10:00 a.m. (local 
time), in Room 1027, Universal Building, 
1825 Connecticut Avenue NW., 
Washington, D.C., before the 
undersigned. 

Board Order 82-12-88 instituting this 
proceeding contained a proposed 
request for information and evidence 
and proposed procedural dates. The 
order set December 23, 1982, as the date 
for answers to the proposed evidence 
request and December 27, 1982, as the 
date for responses thereto. Such 
answers and responses shall be served 
on each party and prospective party 
with six copies to the Judge. The 
answers shall contain (1) proposed 
statements of issue, (2) proposed 
stipulations, (3) suggested amendments 
to the Board's proposed information and 
evidence requests, (4) statements of 
position, and (5) proposed amendments 
to the procedural dates suggested in the 
Board's order. 

Dated at Washington, D.C.. December 20, 
1982. 

William A. Kane, Jr., 
Administrative Law Judge. 

[FR Doc. 82-35020 Filed 12-23-82; 8:45 amj 
BILLING CODE 6320-01-M 


(Docket 41163) 


Newark-London Back-Up Case; 
Assignment of Proceeding 

This proceeding has been assigned to 
Administrative Law Judge William A. 
Kane, Jr. Future communications should 
be addressed to him. 

Dated at Washington, D.C., December 20, 
1982. 
Elias C. Rodriguez, 
Chief Administrative Law judge. 
{FR Doc. 82-35019 Filed 12-23-82; 8:45 am] 
BILLING CODE 6320-01-M 


{Docket 41163] 


Newark-London Back-Up Case; Order 
instituting Investigation 


AGENCY: Civil Aeronautics Board. 
ACTION: Notice or Order Instituting 


Investigation; Order 82-12-88, Docket 


41163. __ 





57530 


SUMMARY: The Board is instituting the 
Newark-London Back-Up Case to select 
a back-up carrier to provide scheduled 
service between Newark and London in 
the event that Air Florida, the primary 
certificate holder, fails to institute 
service on or before July 4, 1983. The 
complete text of Order 82-12-88 is 
available as noted below. 

DATES: Applications, motions to 
consolidate applications conforming to 
the scope of this proceeding, petitions 
from interested parties, and petitions for 
reconsideration shall be filed by 
December 23, 1982. Answers shall be 
filed by December 27, 1983. 

ADDRESSES: All pleadings should be 
filed in the Docket Section, Civil 
Aeronautics Board, Washington, D.C. 
20428 in Docket Newark-London Back- 
Up Case. 

FOR FURTHER INFORMATION CONTACT: 
Don Hainbach, Bureau of International 
Aviation, Civil Aeronautics Board, 1825 


Connecticut Avenue, N.W., Washington, 
D.C. 20428, (202) 673-5035. 
SUPPLEMENTARY INFORMATION: The 
complete text of Order 82-12-88 table 
from the Distribution Section, Room 100, 
1825 Connecticut Avenue, N.W., 
Washington, D.C. 20428. 

By the Civil Aeronautics Board: December 
17, 1982. 
Phyllis T. Kaylor, 
Secretary. 
[FR Doc. 82-35017 Filed 12-23-82; 8:45 am] 
BILLING CODE 6320-01-M 


[Docket 40987] 


Taino International Airways, inc., 
Fitness Investigation; Prehearing 
Conference and Hearing 


Notice is hereby given that as 
requested by Taino International 
Airways, Inc., the prehearing conference 
in the above-entitled proceeding 
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scheduled to be held on December 22, 
1982 (47 FR 55260, December 8, 1982), is 
hereby postponed until January 14, 1983, 
at 9:30 a.m. (local time), in Room 1027, 
Main Universal Building, 1825 
Connecticut Ave., N.W., Washington, 
D.C., before the undersigned Chief 
Administrative Law Judge. 

Notice is further given that a hearirig 
in the above-entitled proceeding is 
assigned to be held on January 14, 1983, 
in Room 1027, Main Universal Building, 
1825 Connecticut Avenue, N.W., 
Washington, D.C., before the 
undersigned Chief Administrative Law 
Judge immediately following the 
conclusion of the prehearing conference. 

Dated at Washington, D.C., December 20, 
1982. 

Elias C. Rodriguez, 

Chief Administrative Law Judge. 
[FR Doc. 82-35018 Filed 12-23-82; 845 am] 
BILLING CODE 6320-01-M 


Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits; Week Ended 


December 17, 1982 
Subpart Q Applications 


The due date for answers, conforming application, or motions to modify scope are set forth below for each application. 
Following the answer period, the board may process the application by expedited procedures. Such procedures: may consist of 
the adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings (see 14 
CFR 302.1701 et seq.). 


Description 


Date filed — 





41151 | Classic Air, inc., c/o George L. Sellers, 18915 Nordhoff St., Suite 3, Northridge, California 91324. 

Application of Classic Air, inc. pursuant to Section 401 of the Act and Subpart Q of the Board's Procedural Regulations requests permanent authority to 
provide foreign charter air transportation of persons, property and mail as follows: 

(a) Between any point in any State in the United States or in the District of Columbia, or any territory or possession of the United States, on the one hand, 
and Canada on the other; and 

(b) Between any point in any States in the United State or in the District of Columbia, or any territory or possession of the United States, on the one hand, 
and Mexico on the other; and 

(c) In foreign air transportation, pursuant to contracts with the Department of Defense. 

Conforming Applications, Motions to Modify Scope, and Answers may be filed by January 13, 1983. 

Classic Air, inc., c/o George L. Sellers, 18915 Nordhoff St., Suite 3, Northridge, California 91324. 

Application of Classic Air, inc. pursuant to Section 401(d)(3) of the Act and Subpart Q of the Act requests permanent authority to engage in interstate and 
overseas charter air transportation of persons, property and mail as follows: 

(a) Between any point in any State in the United States or in the District of Columbia, or any territory or possession of the United States, and any other 
point in any State of the United States or the District of Columbia, or any territory or possession of the United States; and 
(b) In interstate and overseas air transportation pursuant to contracts with the Department of Defense. 

Conforming Applications, Motions to Modify Scope, and Answers may be filed by January 13, 1983 

Pan American World Airways, Inc., c/o Richard D. Mathias, 1660 L Street, N.W., Suite 901, Washington, D.C. 20036. 

Application of Pan American World Airways, inc., pursuant to Section 401 of the Act and Subpart Q of the Board's Procedural Regulations requests that it be 
issued a new certificate authorizing service: “Between the terminal point Erie, Pennsylvania and the terminal point Toronto, Ontario, Canada” 

Conforming Applications, Motions to Modify Scope, and Answers may be filed by January 13, 1983. 

South Pacific island Airways, inc., c/o Stephen A. Alterman, 1050 Seventeenth Street, N.W., 12th Floor, Washington, D.C. 20036. 

Application of South Pacific Island Airways, Inc. pursuant to Section 401 of the Act and Subpart OQ of the Board’s Procedural Regulations requests a certificate 
of public convenience and necessity authorizing it to provide scheduled, large aircraft service between Pago Pago, American Samoa and Auckland, New 
Zealand. 

Conforming Applications, Motions to Modify Scope, and Answers may be filed by January 13, 1983. 

Continental Air Lines, Inc. and Texas international Airlines, inc., c/o Emory N. Ellis, Fulbright & Jaworski, 1150 Connecticut Avenue, N.W., Washington, D.C. 
20036 

Joint Conforming Application of Continental Air Lines, Inc. and Texas international Airlines, Inc. pursuant to Section 401 of the Act and Subpart Q fo the 
Board's Procedural Regulations Continental requests the Board to amend its certificate of public convenience and neccesity for Route 29-F, and Ti requests 
amendment of Route 82-F to read as follows: Between the coterminal points Houston and Mission-McAllen-Edinburg, Texas and the coterminal points 
Monterrey, Guadalajara, and Mexico City and Acapulco, Mexico; points in Belize, El Salvador, Guatemala, Honduras, Nicaragua, Costa Rica, Panama, Chile, 
and terminal poinis in Colombia and Argentina. 

A new condition would be added to read as follows: “Service to points in countries south of Mexico over this segment must serve either Houston or McAllen 
and may serve no points in Mexico other than Mexico City or Acapuico.” 

Answers to Conforming Application may be filed by December 30, 1982. 

Continental Air Lines, Inc. c/o Emory N. Ellis, Fulbright & Jaworski, 1150 Connecticut Avenue, N.W., Washington, D.C. 20036 

Conferming Application of Continental Air Lines, Inc. pursuant to Section 401 of the Act and Subpart Q of the Board's Procedural Regulations requests the 
Board to amend its certificate of public convenience and necessity for route 29-F by adding a segment as follows: Between the coterminal points Dallas/Ft. 
Worth/San Artonio-Mexico City/Acapuico, points in Belize, El Salvador, Guatemala, Honduras, Nicaragua, Costa Rica, Panama, Chile, and terminal points in 
Colombia and Argentina. 

Answers to Conforming may be filed by December 30, 1982. 

Continental Air Lines, inc. c/o Emory N. Ellis, Fulbright & Jaworski, 1150 Connecticut Avenue, N.W., Washington, D.C. 20036 
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Conforming Application of Eastern Air Lines, inc. with respect to Pan American World Airways’ Docket 41104, nme 0 ap yt ange pyc 
Q of the Board's Procedural Regulations applies for amendment of its certificate of public convenience and necessity for Route 131 so es to authorize 
to engage in foreign air transportation with respect to persons, property and mail: Between the coterminal points Miami and Tampa, Florida and the 


Eastern 
terminal point Mexico 


, Mexico. 


Answers may be filed by January 3, 1983. 


Phyllis T. Kaylor, 

Secretary. 

[FR Doc. 82-35016 Filed 12-23-82; 8:45 am] 
BILLING CODE 6320-01-M 


COMMISSION ON CIVIL RIGHTS 


Connecticut Advisory Committee; 
Agenda and Open Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Connecticut 
Advisory Committee to the Commission 
will convene at 7:30 p.m. and will end at 
9°30 p.m., on January 25, 1983, at the 
Howard Johnson's Motor Lodge, Long 
Wharf, 400 Sargent Drive, (off of 
Interstate 95), New Haven, Connecticut 
06511. The purpose of this meeting is for 
the Advisory Committee to develop 
program plans for 1983. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Vice Chairperson, Ms. Judith H. Holmes, 
24 Towne HouseLane Wethersfield, 
Connecticut 06109, (203) 247-9211 or the 
New England Regional Office, 55 
Summer Street, 8th Floor, Boston, 
Massachusetts 02110, (617) 223-4671. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., December 20, 
1982. 


John I. Binkley, 
Advisory Committee Management Officer. 


[FR Doc. 82-35436 Filed 12-23-82; 8:45 am} 
BILLING CODE 6335-01-M 


District of Columbia Advisory 
Committee; Agenda and Pubiic 
Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the District of 
Columbia Advisory Committee to the 
Commission will convene at 3:00p and 
will end at 5:00p, on January 27, 1983, at 
the Carnegie Library, University of the 


District of Columbia, 800 Mt. Vernon 
Place, N.W., Washington, D.C. 20008. 
The purpose of this meeting is to discuss 
the status of the project on housing 
opportunity, report on the National 
Conference of Chairpersons, status 
reports on hate group monitoring, 
progress of subcommittee activity, 
program planning. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Mr. Walter E. Washington, 
1025 15th Street, NW., Washington, D.C. 
20005, (202) 659-3300; or the Mid- 
Atlantic Regional Office, 2120 L Street, 
NW., Washington, D.C. 20037 (202) 254- 
6670. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., December 20, 
1982. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 82-35035 Filed 12-23-62; 8:45 am] 
BILLING CODE 6335-01-M 


indiana Advisory Committee; Agenda 
and Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Indiana Advisory 
Committee to the Commission will 
convene at 7:00p and will end at 10:00p, 
on January 20, 1983, at the Mayflower 
Corporation, P.O. Box 107B, 
Indianapolis, Indiana 46206. The 
purpose of this meeting is the approval 
of previous SAC minutes; review of 
housing discrimination draft report; 
status of block grants new approach 
committee; staff report on present and 
future projects and new business. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 


Chairperson, Mr. Joseph J. Russell, 4165 
Gran Haven Drive, Bloomington, 
Indiana 47401, (812) 337-9632; or the 
Midwestern Regional Office, 230 South 
Dearborn Street, 32nd Floor, Chicago, 
Illinois 60604, (512) 353-7479. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at —— D.C., December 20, 
1982. 


John I. Binkley, 
Advisory Committee Management Officer. 


[FR Doc. 82-35037 Filed 12-23-82; 8:45 am] 
BILLING CODE 6335-01-M 


New Hampshire Advisory Committee; 
Agenda of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the New Hampshire 
Advisory Committee to the Commission 
will convene at 7:30p and will end at 
9:30p, on February 2, 1983, at Norris 
Cotton Federal Building, 3rd Floor, 275 
Chestnut Street, Manchester, New 
Hampshire 03103. The purpose of this 
meeting is for the Advisory Committee 
to discuss project ideas for 1983, and 
followup activities to the report on 
Manchester's language-minority 
students. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Mr. Andrew T. Stewart, 
Moose Mountain, Enfield, New 
Hampshire 03748, (603) 523-4882; or the 
New England Regional Office, 26 
Federal Plaza, Room 1639, New York, 
New York 10278, (617) 223-4671. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 
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Dated at Washington, D.C., December 20, 
1982. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 82-35034 Filed 12-23-82; 8:45 am] 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 
international Trade Administration 


Final Affirmative Countervailing Duty 
Determinations and Countervailing 
Duty Orders; Toy Balioons (including 
Punchbalis) and Piaybalis From Mexico 


AGENCY: International Trade 
Administration, Commerce. 

ACTION: Final affirmative countervailing 
duty determinations and countervailing 
duty orders. 


SUMMARY: We have determined that 
certain benefits which constitute 
bounties or grants within the meaning of 
the countervailing duty law are being 
provided to manufacturers, producers, 
or exporters in Mexico to toy balloons 
(including punchballs) and playbails as 
described in the “Scope of 
Investigations” section of this notice. 
The net bounty or grant is 5.97 percent 
ad valorem for toy ballons (including 
punchballs) and 6.23 percent ad valorem 
for playballs. 

EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Mary A. Martin, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
D.C. 20230, telephone (202) 377-1276. 


SUPPLEMENTARY INFORMATION: 
Final Determinations and Final Orders 


Based upon our investigations and in 
accordance with section 705(a) of the 
Tariff Act of 1930, as amended (the Act), 
we have determined that the 
government of Mexico provides certain 
benefits which constitute bounties or 
grants within the meaning of section 303 
of the Act to manufacturers, producers, 
or exporters in Mexico of toy balloons 
(including punchballs) and playballs, as 
described in the “Scope of 
Investigations” section of this notice. 
We have determined the net bounty or 
grant to be 5.97 percent ad valorem for 
toy balloons (including punchballs) and 
6.23 percent ad valorem for playballs. 


Case Hisiory 


On may 18, 1982, we received a 
petition from National Latex Products 
Company of Ashland, Ohio, on behalf of 
the U.S. industry producing toy balloons 


(Including punchballs) and playballs. 
The petition alleged that certain benefits 
which constitute bounties or grants 
within the meaning of section 303 of the 
Act are being provided, directly or 
indirectly, to the manufacturers, 
producers, or exporters of toy balloons 
(including punchballs) and playballs in 
Mexico. 

Since Mexico is not a “country under 
the Agreement” within the meaning of 
section 701(b) of the Act, section 303 of 
the Act applies to these investigations. 
Although the subject merchandise is 
nondutiable, there is no “international 
obligation” within the meaning of 
section 303(a}{2) of the Act which 
requires an injury determination for 
nondutiable merchandise from Mexico. 
Therefore, the domestic industry is not 
required to allege that, and the U.S. 
International Trade Commission is not 
required to determine whether, imports 
of these products cause or threaten to 
cause material injury to a U.S. industry. 

We reviewed the petition and on May 
26, 1982, determined that investigations 
should be initiated (47 FR 23798). 

On June 8, 1982, we presented a 
questionnaire concerning the allegations 
to the government of Mexico at its 
embassy in Washington, D.C. On July 
21, 1982, we determined that the case 
was extrordinarily complicated within 
the meaning of section 703(c)(1)(B) of the 
Act, and we published a notice of the 
postponement of the preliminary 
countervailing duty determinations (47 
FR 32557). On September 8, 1982, we 
received a partial response to the 
questionnaire. No information was 
provided by the Mexican government on 
the use by the manufacturers, producers, 
and exporters of the subject 
merchandise of pre-export financing 
loans from the Fund for the Promotion of 
Mexican Manufactured Products 
(FOMEX). 

The government of Mexico requested 
that its response to our questionnaire be 
classified pursuant to Executive Order 
12356 (effective August 1, 1982). In a 
letter dated September 27, 1982, we 
declined to accept the response as 
classified confidential foreign 
government information and returned 
the response to the government of 
Mexico. On October 6, 1982, the 
Mexican government submitted its 
earlier response on a non-confidential 
basis. No request for classification 
pursuant to Executive Order 12356 was 
included. In a response dated October 
25, 1982, the government of Mexico 
provided information modifying its 
earlier submission on Industrias Salver’s 
exports and FOMEX export loans. 

On October 15, 1982, we issued our 
preliminary determinations in these 
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investigations (47 FR 46874). These 
stated that the government of Mexico 
provided certain benefits which 
constitute bounties or grants within the 
meaning of section 303 of the Act to 
manufacturers, producers, or exporters 
in Mexico of toy balloons (including 
punchballs) and playballs. The programs 
preliminarily determined to bestow 
countervailable benefits were the 
preferential financing programs.of the 
FOMEX. 


Scope of Investigations 


The merchandise covered by these 
investigations consists of toy balloons 
(including punchballs) and playballs. 
Balloons and punchballs are inflatable, 
thin-walled articles made by dipping 
non-porous forms (called “mandrels”) in 
natural latex. Punchballs have slightly 
thicker walls than balloons and are sold 
packaged with bands. A playball is a 
hollow sphere produced from polyviny] 
chloride (a thermoplastic resin) and 
other thermoplastics that will bounce 
when inflated with air and which yields 
diameters from 4 to 20 inches. Playballs 
are not nylon-wound or made of rubber, 
and are not to be confused with 
sportballs (used in athletic activities). 
Playballs are not an athletic product, 
because they are lighter in weight and 
smaller in size; however, styles of the 
vinyl! playballs include models 
resembling footballs, basketballs, and 
other sports-oriented items. Balloons 
and punchballs are currently classifiable 
under item number 737.9536 and 
playballs under item number 735.0990 of 
the Tariff Schedules of the Uniied States 
Annotated. 

Latex Occidental, S.A., is the only 
know producer and exporter of balloons 
and punchballs; and Industrias Slaver, 
S.A. is the only known producer and 
exporter of playballs. The period for 
which we are measuring subsidization is 
the first half of 1982. In its responses, the 
government of Mexico provided data for 
the applicable periods. Latex Occidental 
and Industrias Salver provided 
information on their use of FOMEX pre- 
export financing loans. 


Analysis of Programs 


Based upon our analysis of the 
petition, the responses to our 
questionnaire, our verification and oral 
and written comments by interested 
parties, we determine the following. 


I. Programs Determined To Confer 
Bounties or Grants 


We have determined that bounties or 
grants are being provided to 
manufacturers, Producers, or exporters 
in Mexico of toy ballons (including 
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punchballs) and playballs under the 
FOMEX programs. 

FOMEX is a trust established by the 
government of Mexico to promote the 
manufacture and sale of exported 
products. The fund is administered by 
the Mexican Treasury Department, with 
the Bank of Mexico acting as the trustee. 
The Bank of Mexico administers the 
financing of FOMEX loans through 
financial institutions. The financial 
institutions establish contracts for lines 
of credit with manufacturers and 
exporters of merchandise. 

Latex Occidental and Industrias 
Salver obtained loans from FOMEX for 
two purposes: pre-export (production) 
financing and export financing. 

In order for a company to be eligible 
for FOMEX financing for exports, the 
following requirements must be met: (1) 
The product to be manufactured must be 
included on a list made public by 
FOMEX; (2) the articles to be exported 
must have a minimum of 30 percent 
national content in direct production 
costs; (3) loans granted for pre-export 
must be in Mexican currency, while 
loans for export sales are established in 
U.S. dollars or any other foreign 
currency acceptable to the Bank of 
Mexico; and (4) the exporter must carry 
insurance against commercial risks to 
the extent of the loans. The maximum 
annual interest rate that credit 
institutions may charge borrowers for 
FOMEX pre-export financing is 8 
percent in Mexican pesos. The 
maximum annual interest rate for 
FOMEX export financing is 6 percent in 
the currency of the country of 
importation. Both Latex Occidental and 
Industrias Salver receive some FOMEX 
loans at rates below the maximum rates. 

We used as benchmarks for the 
commercial rate of interest in Mexico 
the national average commercial rate for 
comparable short-term peso or dollar- 
denominated loans, as applicable during 
the first half of 1982. We have 
determined that during the first six 
months of 1982, comparable peso- 
denominated loans were available at 
46.95 percent, and comparable dollar- 
denominated loans were available at 
18.7 percent. The peso rate was 
determined from information on 
comparable short-term commercial 
loans supplied by the Department of the 
Treasury and the dollar rate was 
determined from information on 
comparable short-term commercial 
loans supplied by the Federal Reserve 
Board. This source of dollar rates in 
Mexico was used because access to U.S. 
dollars in Mexico is generally at terms 
and rates reflected in the U.S. market. 

For those FOMEX loans obtained by 
manufacturers during the period January 


1, 1982-June 30, 1982, we computed the 
difference in interest rates between the 
FOMEX loans and that which would 
have been incurred had the loans been 
made at the commercial benchmark 
rates of interest. We allocated the 
amount of benefits for all pre-export 
FOMEX loans for the merchandise 
under investigation over the value of 
total exports of that merchandise, 
because the loans were for exports to all 
countries and the companies were 
unable to segregate loans which were 
associated only with merchandise 
exported to the United States. We then 
allocated the amount of benefit for 
export financing FOMEX loans to the 
United States for the merchandise under 
investigation over the value of exports 
to the United States of the subject 
merchandise during the same period. 
We determined the net amount of the 
benefit for loans granted for pre-export 
financing of ballons (including 
punchballs) to be 2.65 percent ad 
valorem and the net amount of the 
benefit for export financing to be 3.32 
percent ad valorem, for a total bounty or 
grant under the two programs of 5.97 
percent ad valorem for the subject 
merchandise. We determine the net 
amount of benefit for loans granted for 
pre-export financing of playballs to be 
2.81 percent ad valorem and the net 
amount of the benefit for export 
financing to be 2.1 percent ad va/orem, 
for a total bounty or grant under the two 
programs of 6.23 percent ad va/orem. 


II. Program Determined Not To Confer 
Bounties or Grants 


We determined that bounties or 
grants are not being provided to 
manufacturers, producers, or exporters 
in Mexico of toy balloons (including 
punchballs) and playballs under the 
export insurance program. 

The petition alleges that the Mexican 
Credit Insurance Company (COMESEC) 
provides subsidized export insurance 
premium rates. COMESEC, which is a 
company funded by law and owned by 
private insurance companies, insured 
the exports to the United States of the 
merchandise under investigation. We 
verified that COMESEC experienced 
and operating profit on insurance 
activities. 


Ill. Program Determined To Be 
Suspended and Not Used Recently 


The CEDI is a tax certificate issued by 
the government of Mexico in an amount 
equal to a percentage of the f.o.b. value 
of the exported merchandise or, if 
national insurance and transportation 
are used, a percentage of the c.i.f. value 
of the exported product. The Secretary 
of Commerce of Mexico is responsible 
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for setting the CEDI rate, which is not 
published. Exporters are required to 
apply for each CEDI by providing to the 
Ministry of Commerce (SECOM) 
documentation with respect to each 
individual shipment of qualifying 
exports. SECOM processes the 
application and, on approval, instructs 
the Ministry of the Treasury to issue the 
CEDIs in the amount specified. The 
CEDIs are non-transferable and may be 
applied against a wide range of federal 
tax liabilities (including payroll taxes, 
value added taxes, federal income 
taxes, and import duties) over a period 
of five years from the date of issuance. 
In prior investigations, we have 
concluded that benefits bestowed under 
the CEDI program are countervailable. 
See Final Affirmative Countervailing 
Duty Determination; Ceramic Tile from 
Mexico and Countervailing Duty Order, 
47 FR 20012 (1982). 

The government of Mexico suspended 
the eligibility of the products under 
investigation for CEDI tax rebates by an 
executive order published on August 25, 
1982, in the Diario Oficial de la 
Federacion (Official Gazette). The order 
abrogates prior executive orders which 
contained the lists of products eligible to 
receive CEDI certificates. Suspension of 
the eligibility to apply for the CEDI was 
effective one day after publication of the 
executive order in the Diario Oficial. 

Although exporters of the 
merchandise under investigation 
received benefits under the CEDI 
program during the first half of 1982, the 
CEDIs ceased to be available after 
August 25, 1982. Because the exporters 
used the CEDI certificates on a current 
basis, the toy balloons (including 
punchballs) and playballs that we 
accorded benefits under this program 
are not likely to enter the United States 
on or after the date of suspension of 
liquidation of the merchandise. 
Therefore, although the CEDI program is 
countervailable, the cash deposit rate 
established by these determinations and 
orders does not reflect a rate for CEDI. if 
this program is reactivated, the 
Department will review its application 
to respondents in the annual reviews 
under section 751 of the Act. 


IV. Programs Determined Not To Be 
Used 


We determined that the programs 
listed below which were listed in the 
notice of “Initiation of Countervailing 
Duty Investigation, Toy Balloons 
(Including Punchballs) and Playballs 
from Mexico” are not being used by the 
manufactures, producers, or exporters in 
Mexico of toy balloons (including 
punchballs) and playballs. 
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A. Other Preferential Financing 
Programs 


Petitioner alleged that producers, 
manufacturers, or exporters in Mexico 
of toy ballons (including punchballs) 
and playballs received a bounty or grant 
through the receipt of preferential loans 
from the Guarantee Fund for the 
Development of Small and Medium 
sized Industries (FOGAIN), the 
Industrial Equipment Fund (FONE]), and 
the National Fund for Industrial 
development (FOMIN). 

We verified the government of 
Mexico's response that neither of the 
companies producing or exporting the 
merchandise under investigation 
received loans under the FOGAIN, 
FONEI, and FOMIN programs. 


B. The CEPROFI Program 


In 1979, the government of Mexico 
introduced a four-year National 
Industrial Development Plan (NIDP) 
which spells out broad economic goals 
for the country. Tax credits, which are 
called Certificates of Fiscal Promotion 
(CEPROFIs), are used to promote the 
NIDP goals, which include increased 
employment, the promotion of regional 
decentralization, and industrial 
development, particularly of small and 
medium sized firms. We verified the 
government of Mexico's response that 
neither of the companies producing or 
exporting the merchandise under 
investigation received CEPROFIs. 


C. Trade Development Services 


The petition alleges that the Mexican 
Foreign Trade Institute (IMCE) has 
aided firms producing and exporting the 
merchandise under investigation by 
providing services in helping to develop 
foreign markets for their products. We 
verified the government of Mexico's 
response to our questionnaire that 
neither of the companies producing or 
exporting the merchandise under 
investigation received or requested 
services from IMCE. 


D. Free Zone and In-Bond Assembly 
Programs 


The petition alleges that the Mexican 
manufacturers of toy balloons (including 
punchballs) and playballs may qualify 
for free zone and in-bond assembly 
benefits. We verified the government of 
Mexico's response that neither of the 
companies producing or exporting the 
subject merchandise participated in the 
free zone or the in-bond assembly 
programs. 


E. Rail Freight Rebates 


The petition alleges that some 
Mexican companies have benefitted in 
the past from rebates on railroad freight 


rates. We verified that neither of the 
companies producing the merchandise 
under investigation uses the railroad to 
transport the subject merchandise. 


V. Petitioner’s comments 


Comment 1. The Department erred in 
not determining that the CEDI program 
is a subsidy. 

DOC Position. In earlier 
investigations, we determined that the 
CEDI program is countervailable. 
Because the program has been 
suspended since August 25, 1982, and 
the exporters used the CEDIs on a 
current basis, we are not countervailing 
against this program at this time. As 
noted above, the continuing status of 
CEDI will be reviewed during our 
annual reviews under section 751 of the 
Act. 

Comment 2. The Department should 
seek further information from the 
government of Mexico regarding the 
Mexican Industrial Development Plan of 
1979. The period of inquiry should be 
lengthened to determine whether 
CEPROFIs were received in an earlier 
time period. 

DOC Position. We verified that 
neither Latex Occidental nor Industrias 
Salver has ever received a CEPROFI. 

Comment 3. The Department should 
determine whether the government 
Mexico is maintaining dual exchange 
rates as a stimulant to exports. 

DOC Position. This allegation was not 
made in a timely manner permitting its 
thorough investigation and verification. 
Accordingly, we cannot consider this 
issue until we conduct administrative 
reviews under section 751 of the Act. If 
the allegations prove to be true at that 
time, the benefit conferred as a result of 
this program will be reflected in the 
amount of countervailing duties actually 
assessed upon liquidation. 

Comment 4. Export insurance fees 
cannot be considered as an offset 
against FOMEX preferential financing 
subsidies. 

DOC Position. We agree. See DOC 
position in response to respondent's 
Comment 2 discussed below. 


VL. Respondent’s Comments 


Comment 1. Latex Occidental asserts 
that the appropriate benchmarks for 
comparison with FOMEX pre-export and 
export financing should be the 
company’s commercial loans rates for 
peso and dollar-dominated loans. 

DOC Position. We have used as a 
benchmark, for pre-export loans a 
comparable countrywide peso loan rate 
of 46.95 percent and as a benchmark for 
export loans a comparable countrywide 
dollar-denominated loan rate of 18.7 
percent. Since FOMEX is part of a 
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broad, national lending program, we use 
national average commercial interest 
rates on comparable loans as our 
benchmarks rather than the rates at 
which individual companies received 
loans. Loans in the national currency of 
the country are not considered 
comparable to loans in a foreign 
currency. Accordingly, we have 
considered pre-export and export 
financing FOMEX loans separately. 

Comment 2, Respondents contend that 
the FOMEX rate for export financing 
should be increased by the fee for 
commercial risk insurance because the 
FOMEX Rules of Operation list as a 
requirement that the exporter have an 
insurance policy to cover the credit 
issued by a company authorized to 
insure against commercial risks. 

DOC Position. It is common 
commercial practice in Mexico for 
exporters to obtain commercial risks 
insurance on their shipments to the 
United States. While banks may not 
explicitly require such insurance as a 
condition to receipt of a commercial 
export loan, it is reasonable to expect 
that the terms would be adjusted 
accordingly in the absence of insurance. 

The Department has no evidence to 
indicate that exporters of this 
merchandise: (a) Do not normally obtain 
commercial risk insurance for their non- 
FOMEX export loans, or (b) that the 
terms for obtaining a commercial export 
loan would not be adjusted to reflect the 
fact that the shipments are uninsured. 


Verification 


In accordance with section 776(a) of 
the Act, we verified the data used in 
making our final determinations. During 
this verification, we followed normal 
procedures, including inspection of 
documents, discussions with 
government officials and on-site 
inspection of manufacturer's operations 
and records. 


Administrative Procedures 


The Department has afforded 
interested parties an opportunity to 
present oral views in accordance with 
its regulations (19 CFR 355.35). No 
request for a public hearing was 
received in these inyestigations. In 
accordance with the Department's 
regulations (19 CFR 355.34(a)), written 
views have been received and 
considered. 

The suspension of liquidation ordered 
in our preliminary affirmative 
countervailing duty determinations shall 
remain in effect until further notice. The 
net bounty or grant is 5.97 percent ad 
valorem for balloons (including 
punchballs) and 6.23 percent ad valorem 
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for playballs. We are directing the 
United States Customs Service to 
require a cash deposit in the amount 
indicated above for each entry of the 
subject merchandise entered or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice in the Federal 
Register. 

The Department intends to conduct 
administrative reviews within 12 months 
of the publication of these 
determinations as provided in section 
751 of the Act. 


(Secs. 303 and 706 of the Act (19 U.S.C. 1303, 
1671e)). 

Dated: December 17, 1982. 
Lawrence J. Brady, 
Assistant Secretary for Trade Administration. 
[FR Doc. 82-34852 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-25-M 


Final Affirmative Countervailing Duty 
Determinations; Certain Steel Products 
From the Republic of Korea 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Final affirmative countervailing 
duty determinations. 


SUMMARY: We have determined that 
certain benefits which constitute 
subsidies within the meaning of the 
countervailing duty law are being 
provided to manufacturers, producers, 
or exporters in the Republic of Korea 
(Korea) of certain steel products as 
described in-the “Scope of the 
Investigations” section of this notice. 
The estimated net subsidy for each firm 
and for each product is indicated under 
the “Suspension of Liquidation” section 
of this notice. The U.S. International 
Trade Commission (ITC) will determine 
whether these imports are materially 
injuring or threatening to materially 
injure a U.S. industry, before the later of 
120 days after the Department made its 
preliminary affirmative determinations 
or 45 days after the publication of this 
notice. 

EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Richard Rimlinger, or Steven Lim, Office 
of Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Ave., N.W., 
Washington, D.C. 20230; telephone (202) 
377-1276. 

SUPPLEMENTARY iNFORMATION: 


Final Determinations 


Based upon our investigations, we 
. have determined that certain benefits 
which constitute subsidies within the 


meaning of section 701 of the Tariff Act 
of 1930, as amended (the Act), are being 
provided to manufacturers, producers, 
or exporters in Korea of certain steel 
products, as described in the “Scope of 
Investigations” section of this notice. 
The following programs are found to be 
subsidies: (1) Preferential export 
financing; (2) preferential tax incentives 
for exporters; (3) special tax exemptions 
for government-owned firms; (4) special 
tax exemptions for steel producers; (5) 
preferential utility rates and port 
charges for steel producers; (6) tariff 
incentives, and (7) Masan Free Export 
Zone or Foreign Capital Inducement 
Law benefits. The estimated net subsidy 
for each firm and for each product is 
indicated under the “Suspension of 
Liquidation” section of this notice. 


Case History 


On May 7, 1982, we received a 
petition from the United States Steel 
Corporation on behalf of the U.S. 
industry producing small diameter (16” 
and under) welded carbon steel pipes 
and tubes, hot-rolled carbon steel plate, 
cold-rolled carbon steel sheet, hot-rolled 
carbon steel sheet and galvanized 
carbon steel sheet. The petition alleged 
that certain benefits which constitute 
subsidies within the meaning of section 
701 of the Act are being provided 
directly or indirectly to the 
manufacturers, producers, or exporters 
in Korea of this merchandise. 

We found the petition to contain 
sufficient grounds upon which to initiate 
countervailing duty investigations, and 
initiated these investigations on May 27, 
1982 (47 FR 24166). We stated that we 
expected to issue preliminary 
determinations by August 2, 1982. We 
subsequently determined that these 
investigations are “extraordinarily 
complicated” as defined in section 
703(c) of the Act, and on July 22, 1982, 
we postponed our preliminary 
determinations for 65 days, until 
October 4, 1982 (47 FR 32758). On June 
21, 1982, the ITC found that there is a 
reasonable indication that these imports 
of certain steel products from Korea, 
with the exception of imports of cold- 
rolled carbon steel sheet, are materially 
injuring, or threatening to materially 
injure, a U.S. industry. The ITC found no 
reasonable indication that imports of 
cold-rolled carbon steel sheet from 
Korea are materialiy injuring, or 
threatening to materially injure, a U.S. 
industry, and the investigation was 
terminated with respect to this 
particular merchandise. The ITC 
published its determinations in the 
Federal Register on June 30, 1982 (47 FR 
28481 and 28488). 


We presented questionnaires 
concerning the allegations to the 
government of Korea in Washington, 
D.C. By August 31, 1982, we had 
received responses from the government 
of Korea, and eight Korean 
manufacturers of the remaining products 
under investigation. We believe that 
these eight manufacturers account for 
virtually all current exports of the 
products under investigation to the 
United States. 

On October 4, 1982 we preliminarily 
determined that the government of 
Korea was providing its manufacturers, 
producers, or exporters of certain steel 
products with benefits that are subsidies 
within the meaning of the countervailing 
duty law (47 FR 44807). 

On November 3-14, 1982, we verified 
in Korea the questionnaire responses 
submitted by the government of Korea 
and the Korean steel producers. 

Our notice of preliminary 
determination gave interested parties an 
opportunity to submit written and oral 
views, and on November 23, 1982, we 
held a public hearing. 


Scope of the Investigations 


The merchandise covered by these 
investigations is: 
¢ Small diameter welded carbon steel pipes 
and tubes; 
¢ Hot-rolled carbon steel plate; 
¢ Hot-rolled carbon steel sheet; 
¢ Galvanized carbon steel sheet. 


For a further description of these 
products see the Appendix to this 
notice. 

The period for which we are 
measuring subsidization is calendar 
year 1981. In addition to receiving a 
questionnaire response from the 
government of Korea, we have also 
received questionnaire responses from 
the following: 


Firms Carbon steel products 


Pohang Iron and Stee! Co., | Hot-rolied carbon stee! plate, 
Ltd. (POSCO). | hot-rolied carbon steel 
sheet and galvanized 
carbon steel sheet. 

Galvanized carbon = sieel 
sheet, and small diameter 

| welded carbon stee! pipes 

and tubes. 

Dong Kuk Heavy industries, | Smaili diameter welded 
Ltd. (DHI). carbon sieel pipes and 

tubes 

| Smalt diameter welded 

| carbon steel pipes and 
tubes. 

Small diameter welded 

carbon steel pipes and 

| tubes. 

Smaii diameter welded 
carbon steel pipes and 
tubes. 


Union Steel Mfg., Co., Lid 
(Union Steel). 


Fuji Works Korea, Ltd. (Fuji) 


Hyundai Pipe Co. Ltd. 
(Hyundia). 





Korea Steel Pipe Co., Ltd. 
(Korea Pipe). 


Smaii diameter welded 
carbon steel pipes and 
tubes. 


Masan Steel Tube Co., Lid. 
(Masan Tube). 
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Analysis of Programs 

The following programs were alleged 
in the petition to be subsidies: (1) 
Preferential export financing; (2) 
preferential tax incentives for exporters; 
(3) special tax exemptions for 
government-owned firms; (4) special tax 
exemptions for steel producers; (5) 
preferential utility rates and port 
chargers for steel producers; (6) tariff 
incentives; (7) preferential financing and 
-government loan guarantees for steel 
producers; (8) wage controls for 
government-run firms; (9) government 
purchases of steel at inflated prices; (10) 
government capital grants; (11) a 
“special steel export subsidy”; (12) 
indirect subsidies to purchasers of 
machinery used to make iron and steel; 
(13) indirect subsidies to purchasers of 
hot-rolled sheet or coil, and (14) loans at 
favorable foreign currency exchange 
rates. Based on our experience in other 
Korean cases, we also included in our 
investigation special benefits offered to 
firms located in the Masan Free Export 
Zone or offered throught the Foreign 
Capital Inducement Law. We also 
investigated POSCO’s dual pricing 
system for hot-rolled sheet or coil sold 
to producers of smal) diameter welded 
carbon steel pipes and tubes. 

In their responses, the government of 
Korea and the eight Korean steel 
producers provided data for the 
applicable period. Based upon our 
analysis of the petition and responses to 
our questionnaires, we have determined 
the following: 


Programs Determined To Confer 
Subsidies 

We have determined that subsidies 
are being provided under the programs 
listed below to manufacturers, 
producers, or exporters in Korea of 
small diameter welded carbon steel 
pipes and tubes, hot-rolled carbon steel 
plate, hot-rolled carbon steel sheet, or 
galvanized carbon steel sheet. 


Preferential Export Financing 


Under the “Regulations for Export 
Financing,” promulgated by the Korean 
government on February 25, 1972, short- 
term financing of up to 90 days is 
provided to exporters at interest rates 
which are less than the generally 
available commercial rates. During 1981, 
the interest rate for short-term export 
financing was 12 percent (27 percent if 
late payment is made), as opposed to 


normal commercial rates, which ranged 
between 15-20 percent for most of 1981. 
This rate also varied depending on the 
credit rating of the borrower. 

Export financing was available for 
production expenses and for the 
purchase of raw materials for export 
production. A loan ceiling for short-term 
export loans was established based 
upon the value of a company’s total 
exports in a preceding period. 

The government's response indicates 
that financing was provided by 
individual private foreign exchange 
banks and not by the Korean 
government, that no government 
guarantees are involved and that the 
banks are acting in conformance with 
the regulations. We determine that, 
regardless of the private ownership of 
the banks, this program is 
countervailable because the preferential 
financing is the direct result of a 
government mandate. All firms 
investigated took advantage of this 
program. 

In addition, several firms reported 
long-term preferential export loans 
under a special fund for export 
industries set up by government 
direction. These loans, which were 
funded and transacted in 1981, are 
secured with the firm's assets through a 
commercial bank and no government 
guarantees are involved. The responses 
indicate that a firm must export to 
qualify for this loan; however, the loan 
rate is not dependent on continued 
exportation by the firm. Since this 
program is also traceable to government 
mandate, we determine it to be 
countervailable. 

In order to calculate the amount of the 
benefit to each steel producer resulting 
from these preferential short-term 
export financing programs, we computed 
the total difference between the amount 
of interest paid on all short-term export 
loans which were transacted in 1981, 
and the amount of interest that the firm 
would have to pay on a comparably 
timed and sized loan under normal 
commercial financing. The short-term 
commercial rates which we used are 
national rates which are published in 
monthly bulletins issued by the Bank of 
Korea. The amount of the total benefit 
received under this program was 
divided by that firm's total value of 
export sales for 1981 to determine the ad 
valorem subsidy to that firm. Since long- 
term preferential export loans were 
transacted in 1981 and interest 
payments were made monthly, we 
calculated the benefit to each steel 
producer from these loans beginning in 
1981 (when repayments began). 


On an overall basis we found that the 
net benefits, attributable to preferential 
export loans, to the Korean steel 
producers, based on the f.o.b. value of 
the exported merchandise, were as 
follows: 


Subsequent to the period for which 
subsidization is being measured, on June 
28, 1982, the government of Korea 
reduced the maximum allowable 
interest rate to be charged by 
commercial banks on all commercial 
loans, including export loans, to ten 
percent. In taking this action, the 
government eliminated interest rate 
preferences that previously existed for 
exporters. Therefore, we note that the 
ad valorem subsidy amounts shown in 
the “Suspension of Liquidation” section 
of this notice do not reflect the above 
listed percentages since loan 
preferences have not been in effect 
since June 28, 1982. Consequently, 
entries which would be subject to 
suspension of liquidation would not 
benefit from this program. 


Preferential Tax Incentives for Exporters 
Article 25 of the Korean Tax 


’ Exemption Regulations Law permits a 


firm earning more than 50 percent of its 
total proceeds from foreign exchange to 
increase its normal depreciation by 30 
percent. If the corporation has received 
less than 50 percent of its total proceeds 
from foreign exchange, it can still claim 
some accelerated depreciation which is 
determined by a formula based on the 
firm’s foreign exchange earnings and 
total business earnings. Of the firms 
investigated, Hyundai, Masan Tube, 
POSCO and Pusan Pipe used 
accelerated depreciation in 1981, and 
only Masan Tube and POSCO used 
accelerated depreciation in 1980. 

To calculate the benefits from the 
accelerated depreciation program for the 
period for which we are measuring 
subsidization (calendar year 1981), we 
have determined the tax savings 
received in 1981 based on accelerated 
depreciation which has been deducted 
from 1980 income taxes. We used this 
method because the exact amount of tax 
and tax benefit for 1980 is not known 
until 1981 when a firm's operational 
results are known and tax liability must 
be settled. The amount of the tax 
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savings received under this program 
was divided by the total value of sales 
in 1981 to determine the ad valorem 
subsidy. 

In addition, Article 12 of the 
Corporate Tax Law provides for the 
deduction from taxable income of a 
number of different reserves relating to 
export activities. These reserves cover 
export losses, overseas market 
development and price fluctuation 
losses. 

Under the program governing export 
losses, a corporation engaged in export 
or tourist activities may establish a 
reserve amounting to one percent of 
foreign exchange earnings, or 50 percent 
of net income in the applicable period, 
whichever is smaller. If certain export 
losses occur, they are offset from the 
reserve funds. If there are no offsets for 
export losses, the reserve is credited to 
income and taxed, after a one-year 
grace period, over a three-year period. 

Under the program governing 
overseas market exploration expenses, a 
corporation engaged in export activities 
may establish a reserve fund amounting 
to one percent of its foreign exchange 
earnings in the export business for the 
respective business year. Expenses 
incurred in exploring overseas markets 
are offset from the reserve fund. As in 
the case of the export loss reserve fund, 
if there are no offsets for expenses, the 
reserve is credited to income and taxed, 
after a one-year grace period, over a 
three year period. 

With respect to the price fluctuation 
loss program, a corporation engaged in 
export activities may establish reserves 
equivalent to five percent of the book 
value of the products and works in 
progress to be exported at the close of 
the business year. This reserve may be 
used to offset losses incurred from the 
fluctuation of prices for export goods. 
These losses may be offset by returning 
an amount equivalent to the losses to 
the income account. If not so utilized, 
the reserve is returned to the income 
account the following business year. 

The balance in all three reserve funds 
is not subject to corporate tax, although 
all moneys in the reserve funds are 
eventually reported as income and 
subject to corporate tax either by means 
of offsetting export losses or by the 
expiration of the one-year grace period. 
All export reserve programs serve as an 
interest free loan to the corporation of 
the tax savings on these funds. 
Accordingly, we have quantified the 
benefits from these reserve funds to 
each applicable steel producer by 
calculating the amount of taxes that 
normally would be due on these funds 
under Korean law and applying a rate of 
interest which the firm would have had 


to pay on a comparably timed and sized 
loan under normal commercial 
financing. The amount of the total 
benefit received umder this program 
was divided by that firm's total value of 
export sales for 1981 to determine the ad 
valorem subsidy to that firm. Hyundai, 
Korea Pipe, and Pusan Pipe reported 
using export activity reserve funds. On 
an overall basis, we found that the net 
benefit to the Korean steel producers 
under these programs, based on the 
f.0.b. value of the exported merchandise 
was as follows: 


Product 


Small diameter welded carbon siee! pipes and 


Hot-rolled carbon steel plate.. 
Hot-rolled carbon steel sheet. 
Galvanized carbon steel shee 


Special Tax Exemptions for 
Government-Owned Firms 


Of the firms investigated, POSCO was 
the only firm owned either directly or 
indirectly by the government of Korea. 

POSCO’s questionnaire response 
indicates that, under Korea’s tax 
exemption control law, the firm was 
exempt from corporation tax until 
December 31, 1981. However, because 
POSCO was exempt from paying 
corporation taxes, the firm was obliged 
to pay a higher defense tax than was 
paid by other corporations. POSCO also 
indicates that it was exempt, until 
December 31, 1981, from the following 
additional taxes: 


*Residence tax; 
*Property tax; 
*Registration tax; 
*Property acquistion tax. 


To calculate the benefits from the 
corporation and residence tax 
exemption programs for the period for 
which we are measuring subsidization 
(calendar year 1981), we have 
determined POSCO’s tax savings 
received in 1981 based on 1980 income. 
We used this method because the exact 
amount of POSCO’s tax benefit for 1980 
is not known until 1981 when POSCO’s 
operational results are known and tax 
liability must be settled. To calculate the 
benefits from the property, registration 
and property acquistion tax exemption 
programs for the period for which we 
are measuring subsidization, we have 
determined POSCO’s tax savings based 
on taxes actually exempted in 1981. We 
used this method because POSCO 
knows in 1981 how much tax is due that 
year and would actually pay the tax in 
1981 if the firm was not exempted. 
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We have quantified the benefits from 
these tax exemptions to POSCO by 
calculating the amount of each tax that 
normally would be due if the tax 
exemption was not granted. In the case 
of corporation tax, we adjusted for the 
additional defense tax which had to be 
paid in order to receive the corporation 
tax exemption. The value of these tax 
exemptions was allocated over 
POSCO’s total sales in 1981. The tax 
exemptions resulted in a total subsidy to 
POSCO of 0.46 percent of the f.o.b. value 
of the exported merchandise. Although 
POSCO’s tax exemptions expired on 
December 31, 1981, the firm received 
benefits from the corporation and 
residence tax exemption programs 
which cannot be quantified and known 
until 1982. Therefore, we have included 
0.33 percent of the above amount (that 
which is attributable to these two 
programs) in the “Suspension of 
Liquidation” section of this notice. 


Special Tax Incentives for Steel 
Producers 


Under Article 24-5 of the Corporation 
Tax Act (which was deleted as of 
December 31, 1981, from this statute and 
transferred to the Tax Exemption and 
Control Law under Article 72), the 
government provides special investment 
tax credits on a case-by-case basis, if 
the government decides that a particular 
investment is needed. Among the 
investments covered by this tax credit 
are those investments made by small 
and medium enterprises between July 1, 
1980, and June 30, 1981, in machinery 
and equipment used directly for 
manufacturing and mining purposes. 

Only one firm investigated, Masan 
Tube, reported benefits under this 
provision during the period for which we 
are measuring subsidization. Masan 
Tube received an eight percent tax 
credit on an investment in machinery 
and equipment. 

Although this program is not 
expressly intended solely for steel 
producers, we find that its 
implementation was preferential and 
confers a subsidy. Since this tax benefit 
was received in 1982, which is outside 
the period for which we are measuring 
subsidization, we have not quantified 
this benefit nor included an amount for 
this program in the “Suspension of 
Liquidation” section of this notice. We 
will review and quantify, as appropriate, 
this program in the context of a future 
section 751 administrative review. 


Preferential Utility Rates and Port 
Charges for Steel Producers 


Petitioner alleges that Korean steel 
producers are eligible for reduced rates 
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for utilities and related services as 
“designated companies” under the Iron 
and Steel Industry Rehabilitation Order 
(Presidential decree No. 10,002, August 
23, 1980). It is further alleged that steel 
producers qualify for a deferred 
payment plan with the Korea Electric 
Company. 

During the period for which we are 
measuring subsidization, POSCO 
received a 50 percent reduction on its 
port charges under this program. The 
program is discretionary and can be 
implemented by the authority of the 
applicable tax ministry. However, 
POSCO is the only firm under 
investigation which is known to have 
benefited from this program with respect 
to its reduced port charges. We had 
preliminarily determined POSCO’s port 
charge reduction to be a subsidy, but did 
not know at that time that the benefits 
were received under the above-cited 
provision. 

We do not know how much of the 
reduction in port charges is attributable 
to exports and how much to domestic 
sales. Therefore, for this final 
determination, we have allocated the 
reduction in port charges to both export 
and total sales according to the 
percentages that export and domestic 
sales form of total sales of POSCO as 
the best evidence available. We found 
POSCO’s net benefit under this program 
to be 0.05 percent of the f.o.b. value of 
the exported merchandise. 


Tariff Incentives 


Article 29 of the Korean Foreign Trade 
Enforcement Ordinance authorizes 
rebates of tariffs to cover wastage or 
imported raw materials to be 
incorporated into manufactured items 
for export. Petitioner alleged that 
wastage allowances are being claimed 
which are higher than the actuel 
wastage levels. Petitioner further alleges 
that steel producers importing capital 
equipment are permitted to pay tariffs 
on an installment basis. 

The government's response indicates 
that wastage allowance is based upon 
data submitted to the government by the 
Korean industry showing the amount of 
raw material necessary to produce any 
given finished product. The wastage 
allowance used by the government is 
the average of all producers. The 
wastage allowance is updated 
periodically by the government and the 
information submitted by the producers 
is verified by the tax office. Our review 
of the responses submitted by the steel 
producers under investigation indicates 
that the wastage allowance of the 
government accurately reflected the 
actual wastage rates incurred by these 


firms, and we determine that no subsidy 
exists with respect to this program. 

The government's response did 
indicate that deferred payment of import 
duties is allowed, if the private sector 
applies with the Ministry of Finance for 
approval. While the government 
encourages payment of customs duties 
on all imports as rapidly as possible, 
exceptions are made to ease the burden 
of Korean industry. Copies of the 
Korean Customs Act and an annex 
listing eligible industries were obtained 
at the time of verification. Based on our 
review of these materials we have 
concluded that the program is written to 
benefit only certain industries and it 
appears that certain industries benefit to 
a greater extent than others. Since use 
of this program is not freely available to 
all Korean industries and the benefits 
from this program flow to certain 
industries more than others, we 
determine that it confers a subsidy on 
these steel producers which have 
received approval to defer duty _ 
payments. The deferred duty program 
serves as an interest free loan to the 
corporation of the amount of duty 
deferred. Accordingly, we have 
quantified the benefits from this 
program to each applicable steel 
producer by calculating the amount of 
interest that normally would be due if 
the deferred duties had been borrowed 
at a rate of interest which the firm 
would have had to pay on a comparably 
timed and sized loan under normal 
commercial financing. The amount of 
the total benefit received under this 
program was divided by the firm’s total 
value of sales for 1981 to determine the 
ad valorem subsidy to that firm. Of the 
firms investigated, Hyundai, Korea Pipe, 
POSCO, Pusan Pipe and Union Steel 
reported using deferred duty payments. 
Masan Pipe and Fuji are located in the 
duty-free Masan Zone and do not 
benefit from this program. On an overall 
basis we found that the net benefits to 
the Korean steel producers under this 
program, based on the f.o.b. value of the 
exported merchandise, were as follows: 


Product and manutacturer/producer/exporter valorem 


Masan Free Export Zone or Foreign 
Capital Inducement Law Benefits 


The government's response indicates 
that the benefits granted to firms located 
in the Masan Free Export Zone are, 
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essentially, tax incentives of a 
temporary nature. Only foreign investors 
and joint ventures (the portion owned 
by foreign partners) are eligible to 
receive such benefits. Firms which are 
wholly or partially foreign owned and 
located outside the Masan Free Export 
Zone still receive these tax benefits 
under the Foreign Capital Inducement 
Law. Of the eight firms investigated, 
only Masan Tube was eligible to receive 
benefits during the period for which we 
are measuring subsidization. In 1980, the 
firm received 50 percent exemptions 
from the following taxes: 


Corporation tax 
Defense tax 
Corporate residence tax 


Property tax 


We have determined Masan Tube’s 
tax savings in 1981 based on 1980 
income. We used this method because 
the exact amount of Masan Tube’s tax 
benefit is not known until 1981 when 
Masan Tube’s operational results are 
known and tax liability must be settled. 
At the time of our preliminary 
determination, we have calculated tax 
benefits of 2.93 percent of the total f.0.b. 
value of Masan Tube's exports in 1981. 
However, erroneously included in our 
tax benefit totals were corporation and 
resident taxes assessed on dividends 
which foreign stockholders were liable 
for—not Masan Tube. Masan Tube was 
merely withholding these taxes on 
behalf of foreign stock owners as 
required by Korean law. Therefore, we 
have deducted from our tax benefit 
totals the amount of taxes Masan Tube 
withheld on behalf of foreign 
shareholders and have revised the 
amount of our ad valorem subsidy to 
1.72 percent of the total f.0.b. value of 
Masan Tube’s exports in 1981. Masan 
Tube indicated that its eligibility for 
benefits under this program expired on 
August 23, 1982. 


Programs Determined Not To Confer 
Subsidies 


We have determined that subsidies 
are not being provided to manufacturers, 
producers, or exporters in Korea of 
small diameter welded carbon steel 
pipes and tubes, hot-rolled carbon steel 
plate, hot-rolled carbon steel sheet, or 
galvanized carbon stell sheet under the 
following programs. 


Preferential Financing and Government 
Loan Guarantees For Steel Producers 


Petitioner alleged that government- 
owned or controlled banks are directed 
to provide credit to stragegic industries 
such as steel in preference to other non- 
strategic industries. Petitioner further 
alleged that government loans at 
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preferential rates or government 
guaranteed loans are being supplied to 
the steel industry either directly or 
through commercial banks. 

The government's response, which we 
verified, indicates that it does not direct 
banks to supply credit to strategic 
industries, such as the steel industry, in 
preference to other industries, but that 
banks in Korea are allowed to lend 
funds to all industrial and agricultural 
sectors on a commercial basis. In this 
regard, all manufacturing sectors can 
borrow from banks at commercial rates 
of interest. Decisions by individual 
banks concerning whether to lend to 
particular enterprises and what rate to 
charge are based upon the commercial 
assessment by the bank of the 
creditworthiness of the customer, and 
other circumstances surrounding any 
particular loan. General loans of this 
type are available at commercial, not 
preferential, rates. The government does 
not participate in the particular lending 
decisions of the individual banks. Based 
on our investigation, we have 
determined that there are no preferential 
loans for the steel industry and that the 
government did not guarantee any loans 
received by the steel producers. 


Wage Controls for Government-Run 
Firms 

Petitioner alleged that the Korean 
government limits wage increases for 
government-run firms such as POSCO, 
resulting in lower production costs for 
this segment (state-owned 
organizations) of the Korean industry. 

Based on our investigation, we have 
determined that there are no mandatory 
wage controls for any industry in Korea. 
The government does not control or 
influence the wages paid to POSCO 
workers, nor does it control or regulate 
the wages paid by private companies. 
Furthermore, POSCO’s response 
indicates that its wage levels compare 
favorably with other national wage 
indicators. 


Government Purchases of Steel at 
Inflated Prices 


Petitioner alleged that the Office of 
Supply of the Republic of Korea 
(OSROK) purchases large quantities of 
steel at inflated prices to eliminate 
excess inventories of steel producers. 
Petitioner also alleged that OSROK 
agrees to advanced payment before 
actual product delivery to supply funds 
to steel producers for operation and 
investment. 

With respect to the products under 
investigation, OSROK purchased only 
pipe in 1981. The government’s response 

-indicates that OSROK purchases steel 
strictly to meet its own needs. Based on 


our investigation, we have verified that 
OSROK does not make advance 
payment, and that the prices and terms 
of sale to OSROK are comparable to the 
prices and terms of sale to other 
customers. 


Government Capital Grants 


Petitioner alleged that the Korean 
government provides substantial capital 
grants to the Korean steel industry. 
Petitioner further cites past government 
equity investments in POSCO and 
contends that, since the firm does not 
pay cash dividends and prospects in the 
steel industry have not been bright in 
recent years, such investments are not 
“arms-length” transactions at market 
value, but represent a subsidization 
scheme of capital grants. 

The responses received from the 
government and the steel producers 
under investigation indicate that the 
government has never provided a grant 
to any steel producer and, with one 
exception, has never assumed an 
expense on behalf of a steel producer. 
The one exception indicated is the 
assumption by the government of 
interest expenses incurred by POSCO 
on a loan during the period February 22, 
1973, through December 31, 1974. 
Because this interest charge is normally 
expensed, this program does not confer 
benefits to POSCO on sales made during 
the period for which we are measuring 
subsidization. Also, all interest has been 
paid by POSCO each year since 
December 31, 1974, with no 
reimbursement by the government. 

With respect to the government's 
equity participation in POSCO, the 
record indicates the following facts. 
POSCO was incorporated in April 1968. 
The government has had substantial 
participation in the ownership of 
POSCO since its inception. POSCO’s 
first plate and hot strip mills were 
completed in 1972, but its first blast 
furnace did not begin production until 
1973. The company has grown steadily 
during the past decade, increasing raw 
steel capacity from 1.03 million tons in 
1973 to 8.5 million tons at the end of 
1981. POSCO is a closed corporation 
whose stock is not traded on any 
organized stock market. 

Under the statute, government equity 
ownership gives rise to a potential 
subsidy only when such ownership is on 
terms which are inconsistent with 
commercial considerations. We do not 
believe this is the case with respect to 
POSCO. Our review of all financial 
statements issued by POSCO since 1972 
indicates that the firm has been 
profitable since completion of its initial 
pouring facilities in 1973. Key indicators 
such as debt to equity ratios, interest 
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coverage, etc., have all been healthy. 
Furthermore, government studies used in 
the decision to invest in POSCO 
projected a strongly profitable 
operation; the firm’s continuous access 
to both domestic and foreign capital 
private markets attests to its commercial 
viability. For these reasons we have 
determined that the purchase of equity 
in POSCO by the government is not 
inconsistent with commercial 
considerations and, therefore, does not 
give rise to a potential subsidy. 


Special Steel Export Subsidy 


The petitioner alleged the existence of 
a special steel export subsidy and has 
cited the December 1980 issue of the 
Kosa Bulletin, published by the Korea 
Iron and Steel Association, which makes 
reference to such a program. 

The questionnaire responses received 
from the government and the steel 
producers under investigation indicate 
that no such program exists. At the 
verification, we found no evidence of 
such a program. 


Indirect Subsidies To Purchasers of 
Machinery Used To Make Iron and Steel 


Petitioner alleged that, until December 
31, 1981, producers of machinery for iron 
and steel manufacturing enjoyed special 
tax deductions and exemptions which 
reduced the capital costs to iron and 
steel producers. 

The question presented is whether the 
products under investigation have 
benefited from subsidies, not whether 
producers of machinery for iron and 
steel manufacturing have received 
subsidies. As we stated in our final 
determination in the countervailing duty 
investigation of certain steel wire nails 
from Korea, which was announced on 
September 8, 1982 (47 FR 39549), we 
believe that benefits bestowed upon the 
manufacturer of an input do not 
necessarily flow down to the purchaser 
of that input, if the sale is transacted at 
arm's length. In an arm's length 
transaction and a general equilibrium 
situation, we believe it is reasonable to 
assume that the seller generally 
attempts to maximize its total revenue 
by charging as high a price and selling 
as large a volume as the market will 
bear. Thus, it is not likely the seller will 
pass countervailable benefits through to 
the purchaser. In the absence of 
evidence to the contrary, we have 
determined that purchasers of 
machinery for iron and steel 
manufacturing machinery do not receive 
indirect benefits as a result of subsidies 
to producers of such machinery. 





57540 


Indirect Subsidies To Purchasers of Hot- 
Rolled Sheet or Coil 


The petitioner alleged that producers 
of welded carbon steel pipes and tubes 
benefit from the purchase of Korean hot- 
rolled sheet or coils at subsidized prices. 
Petitioner contended the government's 
domestic subsidies to POSCO and other 
hot-rolled plate and sheet producers 
constitute an indirect subsidy on raw 
materials used by the Korean pipes and 
tubes producers. 

As indicated above, we believe that 
benefits bestowed upon the 
manufacturer of an input do not flow 
down to the purchaser of that input if 
the sale is transacted at arm's length. 
However, our investigation of POSCO's 
dual pricing systems is related to this 
allegation and is discussed below. 


POSCO's Dual Pricing System 


In our countervailing duty 
investigation of certain steel wire nails 
from Korea, a dual pricing system used 
by POSCO to sell rod to nail producers 
was examined by the Department to 
determine if this system, as 
implemented by a government-owned 
firm, conferred a subsidy to the nail 
producers that purchase rod, Since this 
dual pricing system also applies to sales 
of hot-rolled sheet or coil (coil) to pipe 
and tube producers, we have examined 
POSCO's pricing for purposes of this 
investigation a well. 

As in the case of rod, coil is purchased 
on a cash or local letter of credit basis. 
The letter of credit price is stated in U.S. 
dollars but paid for in Korean won at 
the official Bank of Korea exchange rate 
prevailing on the date of delivery, All 
cash purchases are made in Korean 
won. Coil purchased on the basis of a 
local letter of credit must be used to 
produce an export product, and POSCO 
requires evidence that such coil is 
destined for export use. Coil purchased 
on a cash basis can be used for both 
domestic or export sales. The letter of 
credit price is generally lower than the 
cash price, though there are exceptions. 

The result is a dual pricing system, 
one for coil used in products which must 
be exported, the other for coil in 
products for either domestic or export 
use. 

The government of Korea attributes 
the differences in prices in both markets 
to Korea’s import duties. The Korean 
domestic market for coil is protected by 
a tariff. The market for coil used for 
export production, however, is 
unprotected as a result of a duty 
drawback system which generally 
results in a more competitive market for 
inputs destined for export. 


Imported steel in Korea is subject to 
normal customs duties. As is commonly 
the practice, these duties are refunded if 
the steel is exported, whether or not 
further processing occurs. This is known 
as duty drawback, and does not confer a 
subsidy within the meaning of the 
countervailing duty law. However, this 
practice can create a dual pricing 
structure with respect to imported 
inputs, because the price for imported 
inputs used for products destined for the 
domestic market will include customs 
duty, while the duty will not be included 
in the price of imported inputs used in 
products destined for export. Since a 
domestic producer of the inputs acts to 
maximize revenues, his price to 
producers for the domestic market will 
be increased by an amount equal to the 
effective protection afforded by the 
tariff. The domestic producer of the 
inputs will not include that amount is its 
price to exporters of products using 
those imputs since no effective 
protection is afforded whére duty 
drawback applies. Were he to do 
otherwise the exporters would turn to 
foreign sources for their inputs. 

We have therefore determined that 
the different prices for purchases do not 
arise from a scheme to subsidize 
exports, but rather are a commercial 
response to a segmented market, one 
segment being protected and the other 
fully open to foreign competition. 

Information on the record indicates 
that POSCO faces competition from 
producers of coil in Australia, France, 
and Japan who sell in the Korean 
market at comparable prices to 
POSCO’s letter of credit prices. Our 
conclusion that POSCO's dual coil 
pricing system does not confer any 
countervailable benefit is consistent 
with the illustrative list of Export 
Subsidies (the List), annexed to the 
Agreement on Interpretation and 
Application of Article VI, XVI and 
XXIII of the General Agreement on 
Tariffs and Trade. Under item (d) of the 
List, price preferences for inputs to be 
used in the production of export goods 
constitute a subsidy only if the 
preference lowers the price of the input 
below that which the input purchaser 
would pay on world markets. See the 
list, item (d). Although this item applies 
specifically to subsidies provided by 
governments or their agencies, the 
principle contained in item (d) applies 
with equal force to these circumstances. 
Loans at Favorable Foreign Currency 
Exchange Rates 


The petitioner alleged that loans are 
made to Korean steel producers at fixed 
or manipulated rates of exchange that 
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are more favorable than official or 
actual exchange rates. 

Based on our investigation and 
verification, the Department has found 
no evidence of the existence of such a 
program. 


Petitioner's Comments 


Comment 1. Petitioner disputes 
International Trade Administration's 
(ITA) finding that the Korean 
government did not make preferential 
loans to steel producers and cites a 
large, long-term loan to POSCO at a 3.5 
percent rate as evidence that such loans 
are being made. 

DOC Position, Verified information 
indicates that the source of this loan 
was a war reparations fund negotiated 
between Japan and the government of 
Korea. The transaction in question was 
not a loan of funds to POSCO, but rather 
an installment purchase of Japanese 
steelmaking equipment in which the 
Japanese government supplied 
equipment to POSCO, but rather an 
installment purchase of Japanese 
steelmaking equipment in which the 
Japanese government supplied 
equipment to POSCO through the 
Korean government. POSCO paid the 
Korean government which in turn repaid 
the Japanese government. This program 
provides for the payment of war 
reparations by the government of Japan 
to the government of Korea through low- 
interest Japanese supplier's credits on a 
project by project basis. While each 
project is evaluated by the government 
of Japan for economic viability, there 
are no restrictions on the types of 
projects which may receive approval. In 
fact, evidence on the record indicates 
that a wide range of projects have been 
approved, including public works 
projects as well as commercial projects. 
Thus, assistance flowing from the war 
reparations fund is not restricted to an 
industry or group:of industries, but 
rather is generally available. Therefore, 
we find that no subsidy exists with 
respect to this program. 

In addition to this conclusion, the 
Department also notes that war 
reparations are the result of unique 
circumstances and reflect political and 
economic considerations which are 
outside of the realm of activities which 
are contemplated by the countervailing 
duty statute. Thus, the Department 
cannot envision an instance in which 
benefits flowing from payments made 
by one country to another as a result of 
war reparations confer countervailable 
subsidies within the meaning of the Act. 
Certainly in this case we find that there 
is no countervailable subsidy arising 
from war reparations. 
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Comment 2. Petitioner disputes ITA’s 
finding that the Korean government did 
not guarantee any loans received by the 
steel producers and cites a loan from an 
Austrian source to POSCO in which the 
government-owned Korean 
Development Bank had guaranteed the 
repayment of the loan on behalf of 
POSCO. 

DOC Position. Our investigation 
indicates that the loan in question was 
actually an installment purchase of 
equipment at a rate of interest 
negotiated on an arm’s-length basis 
between POSCO and the Austrian 
lender. As part of the agreement, 
POSCO was required to obtain a loan 
guarantee which the Korean 
Development Bank granted in exchange 
for a loan guarantee fee. We have 
determined that the fee paid by POSCO 
was equivalent to that which the Korean 
Development Bank would charge other 
customers in similar circumstances. 
Therefore, since POSCO’s loan 
guarantee does not appear to be 
preferential, we do not find it to confer a 
subsidy. 

Comment 3. Petitioner objects to ITA's 
decision not to countervail preferential 
export loans as a result of the action 
taken by the Korean government on June 
28, 1982, at which time all preferential 
interest rates were eliminated. Petitioner 
argues that ITA’s decision is contrary to 
the ITA‘s methodology for measuring 
subsidization during calendar year 1981. 
Petitioner also argues that ITA’s 
decision is inconsistent with its decision 
not to countervail a special investment 
tax credit by Masan Tube which was 
based on a 1981 investment but 
considered quantifiable in 1982. 

DOC Position. The Department's 
policy is to encourage foreign 
governments to eliminate all forms of 
subsidization. In this case, since benefits 
were eliminated on June 28, 1982, and 
suspension of liquidation did not take 
place until October 12, 1982, the entires 
subject to potential countervailing duty 
liabilities were no longer benefiting from 
preferential financing and the previous 
benefits quantified in 1981 should not be 
considered in establishing the estimated 
duty deposit rate for future entries. 

This issue is distinguishable from our 
decision regarding investment tax 
credits; in that instance, we do not 
believe the subsidy can be quantified 
until 1982 when company books are 
closed for the tax year 1981. We will 
quantify any subsidy received under this 
program for assessment purposes within 
the context of a section 751 review. 

Comment 4. Petitioner argues that the 
ITA cannot use commercial bank 
interest rates to determine the interest 
rate that recipients of preferential 


government financing would pay absent 
government subsidies. Petitioner 
contends that Korean commercial banks 
are largely government controlled and 
generally carry out the government 
policy of providing subsidized credit to 
favored industries. Therefore, absent 
preferential government financing, 
Korean steel producers would be forced 
to obtain at least some, if not all, of their 
funds from the private or “curb” market 
at substantially higher rates than those 
charged by commercial banks. 
Therefore, petitioner argues that “curb” 
market interest rates should be used as 
the benchmark for quantifying any 
subsidies attributable to preferential 
financing. 

DOC Position. Verified information 
obtained in this and our recently 
completed countervailing duty 
investigation involving certain steel wire 
nails from Korea indicates that the 
government of Korea does not require 
commercial banks to make available 
credit to certain borrowers. Lending 
decisions are left to individual banks, 
which decide whether to grant each loan 
on the basis of their individual 
assessment of a loan applicant's 
creditworthiness. Also, we verified that 
the government of Korea does not 
control the amount of funds an 
individual bank allocates to export 
loans and normal commercial loans. 
This decision is also made by individual 
banks. Banks may give preferences to 
Korea’s production industries and 
export industries. However, these 
preferences do not result from 
government direction or subsidization, 
but from each bank’s own evaluation of 
how its loan funds can best be secured 
and effectively used. 

Furthermore, the “curb” market has 
serviced, in the past, those high risk 
borrowers which are normally excluded 
from Korea’s primary and secondary 
sources of credit. Recently, the Korean 
government has restricted the activities 
of the “curb” market and taken steps to 
permit borrowers to obtain loans 
through authorized Korean financial 
institutions. Since the steel producers 
under investigation indicate that 
commercial loans were their alternate 
source of credit to export loans, and 
since these loans were freely 
administered by commercial banks, we 
believe that the rates on these loans 
were properly used to quantify the 
amount of subsidies received from the 
preferential export financing programs. 

Comment 5. Petitioner argues that, 
since no cash dividends have been paid 
by POSCO since the date of its 
establishment, the Korean government's 
provision of equity capital to POSCO is 
inconsistant with commercial 


considerations because Korean 
investors demand cash dividends. 
Therefore, petitioner argues the 
government's equity investment in 
POSCO constitutes a countervailable 
subsidy. 

DOC Position. We have learned that it 
is not uncommon in Korea for a closed 
corporation, such as POSCO, to elect 
not to pay cash dividends but, rather, to 
retain earnings for capital expansion. 
Our principal consideration in judging 
whether a government's participation in 
a firm is consistent with commercial 
considerations is the firm's profitability 
and commercial viability during the 
period under consideration. We find that 
POSCO has shown consistent profits 
since it became fully operational in 1973 
and our examination of its financial 
ratios (see above section on 
“Governmental Capital Grants”) shows 
a healthy firm. Therefore, we find the 
government's equity investments to be 
commercially acceptable. The fact that 
the government chose not to take capital 
out of the firm in the form of dividends 
is not enough, in and of itself, to lead us 
to change our position. 

Comment 6. Petitioner challenges the 
ITA’s assumption that, in the case of. 
subsidies paid to an upstream supplier, 
the seller generally attempts to 
maximize its total revenues, and that 
benefits, bestowed upon the 
manufacturer of an input, do not 
necessarily flow down to the purchaser 
of that input, if the sale is transacted at 
arm’s length. Petitioner contends that, in 
the absence of monopolistic power, a 
firm maximizes profits and not 
revenues. Furthermore, subsidies to an 
industry induce new entry into that 
industry and force prices down. 
Petitioner further asserts that the 
Department cannot consider the 
availability of alternate, unsubsidized 
sources of raw materials. 

DOC Position. The position of the 
petitioner rests upon a faulty 
interpretation of the legislative history 
of the Trade Agreements Act of 1979 
(TAA). Nothing in the legislative history 
of the TAA precludes the Department 
from considerations of this type. The 
floor debates cited by petitioner relate 
to the question of regional development 
programs and comparative advantage, 
not the question of alternate sources of 
supply. It makes no economic sense for 
the Department to find that a subsidy 
exists simply because an exporter chose 
one source of supply over another where 
no price differential exists. Since 
alternate supplies are available to 
producers of pipe and tube, and there is 
no evidence of a pricing pattern by 
POSCO which undercuts f.o.b. prices 
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available from other suppliers, inlcuding 
non-Korean suppliers, there is no reason 
to believe that any subsidies which may 
have been conferred upon POSCO have 
been passed through to procedures of 
pipe and tube. 

Comment 7. Petitioner contends that 
benefits derived from deferred payment 
of tariffs on imported equipment or from 
reduced port charges should be divided 
by a firm's total value of export sales 
instead of the firm’s total value of sales 
to arrive at the ad valorem benefit for 
that firm. Petitioner asserts that these 
subsidies particularly benefit exports 

DOC Position. We have determined 
that these benefits are related to 
domestic and export sales. Therefore, 
for allocation purposes, we have 
separated the subsidy according to the 
percentages that domestic and export 
sales represent of total sales. The 
portion allocated to export sales is 
considered an export subsidy and 
divided by total exports; the other 
portion is divided by total sales. 

Comment 8. Petitioner states that 
there is no legal basis for ITA to adjust 
the benefit to POSCO from its 
exemption from corporate tax for any 
additional defense taxes paid by that 
firm. 

DOC Position. Under Korean tax law, 
a firm cannot receive a corporate tax 
exemption unless it pays additional 
defense tax. Section 771 of the Act 
allows an offset to benefits for any 
payment made in order to qualify for, or 
to receive the benefit of, the subsidy. 

Comment 9. Petitioner asserts that 
POSCO has enjoyed massive 
government infrastructure aid in the 
form of road, rail and harbor 
construction. 

DOC Position. Our investigation 
indicates that government infrastructure 
aid to Pohang area was not earmarked 
especially for POSCO but for all 
industries using these facilities. Under 
these circumstances, we do not consider 
government infrastructure expenditure 
to be countervailable. 


Comments of Other Domestic Parties To 
the Proceeding. 


Comments were received from 
counsel on behalf of Bethlehem Steel 
Corporation (Bethlehem Steel), a party 
to this proceeding. These comments 
extensively paralleled the comments 
submitted by U.S. Steel which were 
addressed above. However, there were 
certain additional comments submitted 
by bethlehem steel which are addressed 
below. 

Comment 1. Bethlehem Steel argues 
that all benefits attributable to 
preferential export financing are not 
exhausted during the year in which they 


were received and their effect continues 
throughout subsequent years—in the 
form of increased equity capital, 
increased market value of the stock, 
increased working capital or increased 
asset base. Bethlehem Steel concludes 
that a subsidy such as preferential 
interest rates must be treated by the ITA 
as an infusion of capital and amortized 
or capitalized for a period of time after 
their receipt. 

DOC Position. Since the loans in 
question were either short-term (90 days 
or less) or long-term loans with 
preferential treatment which was of 
short-term duration (less than one year), 
the department allocated these benefits 
over the year in which these loans were 
transacted. We believe that such 
programs which offer only limited short- 
term benefits are properly allocated in 
the year of their receipt. 

Comment 2. Bethlehem Steel indicates 
that there is a possibility that shipments 
of this merchandise, which have 
received preferential interest rate 
financing, entered the United States 
after the hotice of suspension of 
liquidation and that the correct deposit 
rate for at least these shipments must 
include the ad valorem equivalent of the 
preferential interest rates received. 

DOC Position. Information available 
to the department indicates that, on the 
average, this merchandise enters the 
United states approximately 90 days 
after purchase.Although it is 
conceivable that some individual 
shipments of this merchandise may have 
taken longer to enter the United States, 
we are satisfied that our bonding 
requirements accurately reflect the 
overall economic impact of the subsidies 
received by Korean producers. 

Comment 3. Bethlehem Steel argues 
that the government either directly or 
indirectly controls wages in the steel 
sector and that this is evidenced by 
comparing the average percentage of 
monthly income increase for workers 
reported by POSCO in its response to 
published country-wide average labor 
statistics. 

DOC Position. Comparisons of 
varying percentage figures can be 
misleading in that many different 
variables affect the total compensation 
paid by a firm to its employees. ITA has 
uncovered no evidence of either direct 
or indirect government control of steel 
sector wages. 

Comment 4, Bethlehem Steel alleges 
that Korean steel producers may have 
benefitted from preferential financing 
from the Korean Long-Term Credit Bank 
(KLB). 

DOC Position. The Department has 
found no evidence of Korean steel 
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producers receiving preferential loans 
from the KLB. : 

Comment 5. Bethlehem Steel indicates 
that Korean steel producers may be 
receiving special infrastructure aid from 
the government under Korea's Fourth 
Five-Year economic development plan. 

DOC Position. Although Korea’s 
Fourth Five-Year economic development 
plan includes plans for infrastructure 
improvements, ITA has no evidence on 
record that this infrastructure aid is 
being targeted to a particular company 
or industry and therefore it is not 
considered countervailable. 


Respondent’s Comments 


Comment 1. Counsel for respondents 
argues that the Department incorrectly 
calculated the benefit received by steel 
producers attributable to the program 
providing accelerated depreciation for 
exporters. Respondents contend that 
any manufacturer operating its facilities 
more than 12 hours a day, on an annual 
basis, is eligible for an additional 20 
percent accelerated depreciation. Since 
the export depreciation program 
provides for an additional 30 percent 
accelerated depreciation, respondents 
contend that ITA should have 
countervailed only 10 percent of the 
accelerated depreciation instead of the 
entire 30 percent. 

DOC Position. Since ITA cannot 
determine with certainty whether the 
steel producers which used the special 
export depreciation program would have 
received benefits under the other 
program in question, we have not made 
this hypothetical adjustment and have 
considered the entire 30 percent to be a 
countervailable subsidy. 

Comment 2. Respondents dispute 
ITA's methodology of attributing tax 
benefits for POSCO to 1982 despite the 
fact that the tax exemptions expired on 
December 31, 1981. 

DOC Position. It is our opinion that 
tax benefits should be attributable to the 
year in which their exact amounts 
become known by the recipients. Since 
POSCO did not settle its tax liabilities 
for 1981 until April 1982, we believe a 
benefit under this program may have 
continued in 1982 and have thus 
included this subsidy in our estimated 
duty deposit rate for future entries. 

Comment 3. Respondents argue that 
almost all industries in Korea are 
eligible for deferred payment of customs 
duties and that ITA should not consider 
this program to be a subsidy 

DOC Position. Our review of the law 
on which this deferral is based showed 
that there are definite limiting criteria by - 
which certain industries, and certain 
companies within industries, benefit to a 
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greater extent than others. Therefore we 
consider this program to confer a 
domestic subsidy. 

Comment 4. Union Steel objects to the 
Department calculating benefits on an 
industry-wide basis, for programs 
available to all firms within that 
industry, when not all firms have 
utilized the program. 

DOC position. In general, it has been 
our long-standing administrative 
practice to calculate benefits on a 
country-wide basis except in cases in 
which a countervailable program is 
company-specific. 

Comment 5. Respondents object to the 
use of the Masan Tube bonding rate for 
bonding requirements of any other pipe 
and tube producer not investigated. 
Respondents argue that Masan Tube 
benefited from special Masan Free 
Export Zone benefits which are not 
available to all pipe and tube producers. 
Respondents cite the example of Dong 
Jin Steel Co., Ltd. (Dong Jin), a new 
subsidiary of POSCO, which does not 
qualify for these benefits. 

DOC Position. The Department cannot 
know in advance whether any new pipe 
and tube producers are located in the 
Masan Zone or have foreign ownership 
and are eligible for benefits under the 
Foreign Capital Inducement Law. Until 
an investigatory record can be 
established for new firms, we must 
continue to assume possible receipt of 
benefits from all existing programs. 
Since we have investigated Dong Jin’s 
situation during the course of verifying 
the responses, we will set that firm’s 
bonding rate equivalent to that of 
POSCO’s bonding rate based on the best 
available information. Dong Jin will also 
be listed with POSCO in our 
“Suspension of Liquidation” section. We 
are also listing POSCO and Dong Jin 
within the pipe and tube industry should 
the firm commence exportation of this 
merchandise to the United States in the 
future. POSCO's rate will also be 
applied to all other manufacturers, 
producers, or exporters of pipe and tube 
which were not investigated. 

Comment 6. Respondents object to the 
failure of the Department to exclude 
certain pipe and tube producers from 
this determination in spite of a “zero” 
bonding requirement. 

DOC Position. During the period for 
which we are measuring subsidization, 
pipe and tube producers received 
benefits from perferential export 
financing in amounts which were greater 
than de minimis. We have waived 
bonding requirements for these 
producers since the Korean government 
eliminated all preferential financing 
rates on June 28, 1982. However, since 
the program still exists, and preferential 


rates can still be reinstated in the future, 
we are not excluding any firms which 
may receive future benefits. 


Verification 


In accordance with section 776 (a) of 
the Act, we verified the data relied upon 
in our final determinations. During this 
verification, we followed standard 
procedures, including inspection of 
documents, discussions with 
government officials and on-site 
inspection of manufacturers’ operations 
and records. We also spoke with 
officials of a private commercial bank in 
Korea during this investigation. 


Suspension of Liquidation 


The suspension of liquidation ordered 
in our preliminary determinations shall 
remain in effect until further notice. The 
estimated net subsidy for each product 
is as follows: 


Products and manufacturer/producer/exporter 


Hot-rolled carbon steel piate: Ali manufacturers/ | 
producers/exporters ... | 
Hot-rolied carbon steel sheet: “All ‘manufacturers/ 
producers/ exporters ... sci .| 
Galvanized carbon steel sheet: | 
PRC CI I cases cescscesecessessnsecsecestosttnies wll 
Union Steel j 
All other manufacturers/producers/exporters 4 
Small diameter welded carbon steel pipes and 
tubes: } 


POSCO (Dong Jin) 
Other manufacturers investigat 
All other manufacturers/producers/exporters.. 

| 





We are using a zero cash deposit or 
bonding rate for all firms investigated 
which produce pipes and tubes, except 
for Masan Tube and Dong Jin, because 
they received benefits of 0.14 percent 
which is de minimis. However, they are 
not excluded from these final 
affirmative determinations. 

Our reason for not excluding these 
firms is that all of them had received 
benefits, which were more than de 
minimis, from preferential short-term 
export financing programs during the 
period for which we are measuring 
subsidization. We did not include these 
totals in the above estimated subsidy 
rates because the government 
subsequently eliminated the preferential 
loan rate for export loans on June 28, 
1982. However, the programs themselves 
have not been eliminated and there 
remains a possibility that preferential 
rates will be resumed in the future. 

With respect to these preferential 
short-term export financing programs, 
we have concluded that no entries 
subject to this suspension of liquidation 
have benefited from these programs and 
we have not included the amounts of 
subsidies found on these programs in 
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1981 in the subsidy amounts shown 
above. 

We are directing the U.S. Customs 
Service to require a cash deposit or 
bond in the amount indicated above for 
each entry of the subject merchandise 
entered on or after the date of the 
publication of this notice in the Federal 
Register. 

Where the manufacturer is not the 
exporter, and the manufacturer is 
known, the rate for the manufacturer 
shall be used in determining the cash 
deposit or bond amount. If the 
manufacturer is unknown, the rate for 
all other manufacturers/producers/ 
exporters shall be used. 

Where a company specifically listed 
above, with the exception of POSCO 
and Dong Jin, has not exported a 
particular product during the period for 
which we are measuring subsidization, 
the cash deposit or bond amount shall 
be based on the highest rate for 
products that were exported by that 
company. We are directing the U.S. 
Customs Service to require a cash 
deposit or bond in the amount indicated 
above for each entry of the subject 
merchandise entered on or after the date 
of publication in the Federal Register. 


ITC Notification 


In accordance with section 705{d) of 
the Act, we will notify the ITC of this 
action and make available to it all 
nonprivileged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under any 
administrative protective order without 
the written consent of the Deputy 
Assistant Secretary for Import 
Administration. 

This notice is published pursuant to 
section 705(d) of the Act and section 
355.33 of the Department of Commerce 
Regulations (19 CFR 355.33). 

Lawrence Brady, 
Assistant Secretary for Trade Administration. 
December 16, 1982. 


APPENDIX 
Description of Products 


For purpose of this investigation: 

1. The term “hot-rolled carbon steel 
plate” covers carbon stee! products, 
whether or not corrugated or crimped; 
not pickled; not cold-rolled; not in coils; 
not cut, not pressed, and not stamped to 
non-rectangular shape; 0.1875 of an inch 
or more in thickness and over 8 inches 
in width; as currently provided for in 
items 607.6615, or 607.94, of the Tariff 
Schedules of the United States 
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Annotated (“TSUSA"); and hot- or cold- 
rolled carbon steel plate which has been 
coated or plated with zinc including any 
material which has been painted or 
otherwise covered after having been 
coated or plated with zinc, as currently 
provided for in items 608.0710 or 608.11 
of the TSUSA. Semi-finished products of 
solid rectangular cross section with a 
width at least four times the thickness in 
the cast condition or processed only 
through primary mill hot-rolling are not 
included. 

2. The term “hot-rolled carbon steel 
sheet” covers the following hot-rolled 
carbon steel products. Hot-rolled carbon 
steel sheet is a hot-rolled carbon steel 
product, whether or not corrugated or 
crimped and whether or not pickled; not 
cold-rolled; not cut, not pressed, and not 
stamped to non-rectangular shape; not 
coated or plated with metal; over 8 
inches in width and in coils or if not in 
. coils under 0.1875 of an inch in thickness 
and over 12 inches in width; as currently 
provided for in items 607.6610, 607.6700, 
607.8320, 607.8342, or 607.9400 of the 
Tariff Schedules of the United States 
Annotated “TSUSA”. Please note that 
the definition of hot-rolled carbon steel 
sheet includes some products classified 
as “plate” in the TSUSA (Items 607.6610 
and 607.8320. 

3. The term “cold-rolled carbon steel 
sheet” covers the following cold-rolled 
carbon steel products. Cold-rolled 
carbon steel sheet is a cold-rolled 
carbon steel product, whether or not 
corrugated or crimped and whether or 
not pickled; not cut, not pressed, and not 
stamped to non-rectangular shape; not 
coated or plated with metal; over 8 
inches in width and in coils or if not in 
coils under 0.1875 of an inch in thickness 
and over 12 inches in width; as currently 
provided for in items 607.8320 or 
607.8344 of the Tariff Schedules of the 
United States Annotated (‘‘TSUSA"’). 
Please note that the definition of cold- 
rolled carbon steel sheet includes some 
products classified as “plate” in the 
TSUSA (Item 607.8320). 

4. The term “Galvanized carbon steel 
sheet” covers hot- or cold-rolled carbon 
steel sheet which has been coated or 
plated with zinc including any material 
which has been painted or otherwise 
covered after having been coated or 
plated with zinc, as currently provided 
for in items 608.0710, 608.0730, 608.11 or 
608.13 of the Tariff Schedules of the 
United States Annotated (“TSUSA"). 
Note that the definition of galvanized 
carbon steel sheet includes some 
products classified as “plate” in the 
TSUSA (Item 608.0710 and 608.11). Hot- 
or cold-rolled carbon steel sheet which 


has been coated or plated with metal 
other than zinc is not included. : 
5. The term “small diameter welded 
carbon steel pipes and tubes” covers 
welded carbon steel pipes and tubes 
with walls not thinner than 0.065 of an 
inch, of circular cross section and 0.375 
of an inch or more in outside diameter 
but not more than 16 inches as currently 
provided for in items 610.3208, 610.3209, 
610.3231, 610.3232, 610.3241, 610.3244, 
and 610.3247, of the Tariff Schedules of 
the United States Annotated (“TSUSA”’). 
Pipes or tubes suitable for use in boilers, 
superheaters, heat exchangers, 
condensers, and feedwater heaters, or 
conforming to A.P.I. specifications for oil 
well tubing, with or without couplings, 
cold drawn pipes and tubes and cold- 
rolled pipes and tubes with wall 
thickness not exceeding 0.1 inch are not 
included. 
[FR Doc. 82-34851 Filed 12-23-82; 8:45 am| 
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Elemental Sulphur From Canada; 
Preliminary Results of Administrative 
Review of Antidumping Finding and 
Tentative Determination To Revoke in 
Part 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of Preliminary Results of 
Administrative Review of Antidumping 
Finding and Tentative Determination to 
Revoke in Part. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on elemental 
sulphur from Canada. The review covers 
43 of the 49 known producers and/or 
exporters of this merchandise to the 
United States currently covered by the 
finding, generally for the period 
December 1, 1980 through November 30, 
1982. The review indicates the existence 
of dumping margins in particular periods 
for certain exporters. 

As a result of this review the 
Department has preliminarily 
determined to assess dumping duties for 
individual exporters equal to the 
calculated differences between United 
States price and foreign market value on 
each of their shipments during the 
period of review. Where company- 
supplied information was inadequate or 
no information was received, the 
Department has used the best 
information available. The Department 
has also tentatively determined to 
revoke the finding with respect to the 
following companies: Tiger Chemicals, 
Ltd., Pan Canadian Petroleum, Ltd., 
Amoco Canada Petroleum Company, 
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Ltd., Exxon Chemical Americas, Inc. 
(merchandise manufactured by Imperial 
Oil, Ltd. and exported by Exxon 
Chemical), Canterra Energy, Ltd. 
(formerly known as Aquitaine Company 
of Canada, Ltd.), CDC Oil & Gas, Ltd., 
and Dome Petroleum, Ltd. 

Interested parties are invited to 
comment on these preliminary results. 


EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Jonathan Seiger or Robert J. Marenick, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230, 
telephone: (202) 377-5255. 


SUPPLEMENTARY INFORMATION: 
Background 


On April 5, 1982, the Department of 
Commerce (“the Department’) 
published in the Federal Register (47 FR 
14507) the final results of its last 
administrative review of the 
antidumping finding on elemental 
sulphur from Canada and announced its 
intent to conduct the next administrative 
review by the end of December 1982. As 
required by section 751 of the Tariff Act 
of 1930 (“the Tariff Act’), the 
Department has now conducted that 
administrative review. 


Scope of the Review 


Imports covered by the review are 
shipments of elemental sulphur, 
currently classifiable under item 
415.4500 of the Tariff Schedules of the 
United States Annotated (TSUSA). 

The Department knows of a total of 49 
producers and/or exporters to the 
United States of elemental sulphur from 
Canada still covered by the finding, 43 
of which are covered by this notice. For 
three of the six other firms, Hudson's 
Bay Oil & Gas, Ltd., Chevron Standard, 
Ltd., and Gulf Oil Canada, Ltd., we 
published the preliminary results of our 
first administrative review and tentative 
determination to revoke the finding on 
April 9, 1981 (46 FR 21214). We made 
those results final on July 23, 1982 (47 FR 
31911). 

For Mobil Oil Canada, Ltd. and Union 
Oil Company of Canada, Ltd., we 
published the preliminary results of our 
first administrative review on 
September 15, 1982 (46 FR 45789). In 
view of the Department's failure to 
obtain information from Cansulex, Ltd. 
concerning third country sales made on 
behalf of Mobil and Union, the 
Department is considering alternative 
assessment approaches for these two 
firms. 

Therefore, the results of our first 
administrative review for Mobil and 





Federal Register / Vol. 47, No. 248 / Monday, December 27, 1982 / Notices 


Union have not yet been made final. For 
Home Oil Company, Ltd. we published 
the preliminary results of our second 
administrative review and intent to 
revoke in part on April 27, 1982 (47 FR 
18016). We made those results final on 
July 22, 1982 (47 FR 31716). Our current 
review generally covers the period from 
December 1, 1980 through November 30, 
1981. The applicable periods are 
indicated for each firm under 
Preliminary Results of the Review. For 
each firm, periods not listed were 
covered either in our first administrative 
review or by the Treasury Department. 

Seventeen exporters did not export 
elemental sulphur to the U.S. during the 
period December 1, 1980 through 
November 30, 1981. The estimated duty 
deposit rates for these firms will be the 
most recent information for each firm. 
Ten exporters failed to respond to our 
questionnaire or gave inadequate 
information. For these non-responsive 
exporters we used the best information 
available to determine the assessment 
and estimated duty deposit rates. The 
best information available is the most 
recent rate for each firm, or the highest 
current rate among all responding firms 
with shipments during the review 
period, whichever is higher. 

Petrofina Canada was acquired by 
Petro-Canada Exploration, Inc. on 
February 1, 1981. Petro-Canada stated in 
its response that it was unable to 
provide information on sales made by 
Petrofina prior to the acquisition. 
Therefore, we have used the best 
information available with regard to 
Petrofina for sales made prior to 
February 1, 1981. 

Pacific Petroleum was acquired by 
Petro-Canada on September 30, 1979. In 
our last review we completed review of 
all Pacific entries made prior to the 
acquisition. Therefore, with the 
exception of merchandise produced by 
Pacific and shipped by Canamex during 
1974 and 1975, we are not covering 
pacific in this review or future section 
751 reviews. This is not a proposal to 
revoke the finding with respect to 
Pacific. Should Pacific begin exporting 
the covered merchandise to the U.S., we 
shall treat the firm as a new exporter. 


United States Price 


In calculating United States price the 
Department used purchase price or 
exporter’s sales price, as appropriate, as 
defined in section 772 of the Tariff Act 
or sections 203 or 204 of the 
Antidumping Act of 1921 (“the 1921 
Act”). Purchase price was based either 
on the packed, delivered price to an 
unrelated purchaser in the U.S. or to an 
unrelated trading company for export to 
the U.S. Exporter’s sales price was 


based on the ex-factory, packed price to 
the first unrelated purchaser in the 
United States. Where applicable, we 
deducted U.S. and Canadian inland 
freight. No other adjustments were 
claimed or allowed. 

With regard to merchandise shipped 
by Canamex Commodity Corporation, 
the Department has reversed its position 
outlined in Comments 12 and 13 of its 
notice of final results of administrative 
review of the finding of April 5, 1982 (47 
FR 14507). Accordingly, the Department 
has used the price to Canamex from the 
manufacturer to establish United States 
price. 


Foreign Market Value 


In calculating foreign market value the 
Department used home market price, 
sales to third countries, or constructed 
value, as appropriate, all as defined in 
section 773 of the Tariff Act or sections 
205 and 206 of the 1921 Act. For 
companies where we used home market 
price, at least 5.12 percent of total 
sulphur sales (and at least 6.98 percent 
of the amount sold to third countries) 
was sold in the home market during the 
covered period. The Department based 
home market prices on the packed, 
delivered price to unrelated customers, 
with deductions, where applicable, for 
Canadian inland freight and remelting 
costs. The Department adjusted third- 
country prices, where applicable, for 
ocean freight, Canadian inland freight, 
and handling charges. No other 
adjustments were claimed or allowed. 
For Canamex, the Department has used 
the manufacturer's prices to home 
market customers to establish foreign 
market value. 


Preliminary Results of the Review and 
Tentative Determination to Revoke in 
Part 


As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine that 
the following margins exist: 


Margin 
(per- 
| cent) 


Manufacturer and exporter Time period 


| 12/01/80-11/30/81 | 128.90 

| 12/01/80-11/30/81 | 0 
01/01/73-12/31/73 | 87.65 
01/01/74-12/31/74 0.54 


Amerada Minerals............. 
Amoco Canada 
BP/Canamex 


antesiaiiiebcinasanaiaiggpescnsion 


Manufacturer and exporter 


All other mirs./Brimstone........| 


Canadian Bright 
Canadian Reserve ie 
Canadian Reserve/Canamex.. 


CDC Oil & Gas 
Cities Service 


Cornwail Chemicals............0..... 


Delta/Canamex............cs-seree-] 
..| 12/01/80-11/30/81 | 
| 03/01/78-12/31/79 | 


Dome Petroleum......... 
Fanchem 


Home Oil/Canamex .. 


erals ‘ eseaseaieeenbineen 
Hudson's Bay/Canamex.... 


imperial Oil ; neeneae 
imperial Oil/Exxon Chemical 


Koch Hydrocarbons.............0-0+| 


Marathon Oil 
Marathon/Canamex 


Pacific/Canamex 

Pan Canadian ine 

Pan Canadian/Canamex .. 
Petro-Canada Exploration........ 
Petrofina 


Petrofina/Canamex ‘ 
Petrogas Processing.............. 


Petrosul 


Rampart Resources/Sulbow | 


Minerals... paiceeilistecsees 
Real international .............. 
Sulmar Canada 


Suipetro (formerly Candel | 


Oil, Ltd.) 
Suncor, inc scalneetiieli 
Suncor/Canamex...... 


Texaco Canada... 

Tiger Chemicais............ 
Union Texas... pail 
West Decalta Petroleum.. 
Westcoast Transmission....... 





Time period 


01/01/77-12/31/77 | 
01/01/78-12/31/78 
12/01/80-11/30/81 
01/01/73-12/31/73 | 
01/01/74-12/31/74 
01/01/75-12/31/75 | 


| 01/01/76-12/31/76 | 
| 01/01/77-12/31/77 


01/01/78-12/31/78 
01/01/79-05/31/79 | 


| 12/01/80-11/30/81 


12/01/80-11/30/81 | 
12/01/80-11/30/81 

04/01/73-12/31/73 | 
01/01/74-12/31/74 

01/01/75-12/31/75 | 
01/01/76-12/31/76 | 
01/01/77-12/31/77 | 
01/01/78-10/31/78 | 


| 11/01/78-05/31/79 
12/01/80-11/30/81 | ' 


12/01/80-11/30/81 | 


| 10/01/79-11/30/80 | 


12/01/80-11/30/81 | 
12/01/80-11/30/81 | 
12/01/80-11/30/81 


01/01/80-12/31/80 


| 01/01/81-11/30/81 | 
| 01/01/78-12/31/78 | 
| 01/01/79-05/31/79 
| 12/01/80-11/30/81 | ' 
Hudson's Bay/Sulbow Min- | 


12/01/80-11/30/81 
06/01/74-04/30/76 | 


| 05/01/76-05/31/79 


12/01/80-11/30/81 


| 12/01/80-11/30/81 
| 12/01/80-11/30/81 


12/01/80-11/30/81 | 
12/01/80-1 1/30/84 
11/01/76-05/31/79 


| 12/01/80-11/30/81 


10/01/74-10/31/75 
14/01/75-05/31/79 | 


| 12/01/80-11/30/81 | 


12/01/80-11/30/81 
12/01/60-11/30/81 
08/01/76-06/30/78 
12/01/80-11/30/8% 
12/01/80-01/31/81 


| 12/01/80-11/30/81 


12/01/73-02 


| 03/01/74-06 


12/01/80-11 


12/01/80-11/30/81 


| 12/01/80-11/30/81 


12/01/80-11/30/81 


12/01/80-11/30/81 


vn} 12/01/80-11/30/81 
| 06/01/75-12/31/75 
| 01/01/76-05/31/79 
| 12/01/80-11/30/81 


12/01/80-11/30/81 
12/01/80-11/30/81 


sn] 12/01/80-11/30/81 | 
| 12/01/80-11/ 


30/81 
12/01/80-11/30/81 


‘No shipments during the period. 


The Department has concluded that, 


for the period July 1, 1978 through 


Canterra Energy (formerly 
Aquitaine Co. of Canada, | 
CBS 2 os doe 

Canterra/Canamex...... 

Canterra/Brimstone 


01/01/75-12/31/75 | 
01/01/76-12/31/76 | 
01/01/77-12/31/77 | 
01/01/78-12/31/78 | 
01/01/79-05/31/79 | 
12/01/80-11/30/81 | 


12/01 /80-11/30/81 | 
12/01/80-11/30/81 | 
01/01/73-12/31/73 
01/01/74-12/31/74 
01/01/75-12/31/75 
01/01/76-12/31/76 


20.28 
84.56 
15.50 
18.66 
15.24 

6.96 


‘0 
5.56 
87.65 
0.54 
20.28 
84.56 


November 30, 1981, all sales by Canterra 
Energy, Ltd. were made at not less than 
fair value. All sales by Pan Canadian 
Petroleum, Ltd. and Tiger Chemicals, 
Ltd., with the exception of a few for 
which we found de minimis margins, 
were made at not less than fair value 
from January 1, 1979 through November 
30, 1981, and from November 1, 1978 
through November 30, 1981, respectively. 
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All sales by Amoco Canada were made 
at not less than fair value from January 
1, 1979 through November 30, 1981. Prior 
Treasury Department review found that 
all sales by Amoco were made at not 
less than fair value from July 1, 1978 
through December 31, 1978. All sales of 
elemental sulphur manufactured by 
Imperial Oil and exported by Exxon 
Chemical Americas were made at not 
less than fair value from March 1, 1977 
through November 30, 1981. There have 
been no known shipments of elemental 
sulphur to the U.S. from Canada by CDC 
Oil & Gas, Ltd. since the date of the 
finding, December 17, 1973, through 
November 30, 1981. Lastly, Dome 
Petroleum has not shipped elemental 
sulphur from Canada to the U.S. from 
December 17, 1973 through November 
30, 1980, and all sales by Dome were 
made at not less than fair value from 
December 1, 1980 through November 30, 
1981. There is no evidence of any sales 
at less than fair value by these seven 
companies since November 30, 1981. As 
provided for in § 353.54(e) of the 
Commerce Regulations, all seven firms 
have agreed in writing to an immediate 
suspension of liquidation and 
reinstatement of the finding if 
circumstances develop which indicate 
that elemental sulphur produced and/or 
exported by these companies and 
thereafter imported into the United 
States is being sold by them at less than 
fair value. 

Therefore, as a result of our review 
we also tentatively determine to revoke 
the finding on elemental sulphur from 
Canada with respect to Canterra Energy, 
Ltd., Pan Canadian Petroleum, Ltd., 
Tiger Chemicals, Ltd., CDC Oil & Gas, 
Ltd., Dome Petroleum, Ltd., Amoco 
Canada Petroleum Ltd., and elemental 
sulphur manufactured by Imperial Oil, 
Ltd. and exported by Exxon Chemical 
Americas, Inc. If this partial revocation 
is made final it will apply to entries of 
this merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this 
notice. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 30 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made within 5 days of the date of 
publication. The Department will 
publish the final results of the 
administrative review including the 


results of its analysis of any such 
comments or hearing. 

The Department shall determine, and 
the U.S. Customs Service shall assess, 
dumping duties on all appropriate 
entries made with purchase or export 
dates during the time periods involved. 
Individual differences between United 
States price and foreign market value 
may vary from the percentages stated 
above. The Department will issue 
assessment instructions on each 
exporter directly to the Customs Service. 

Further, as provided for in § 353.48(b) 
of the Commerce Regulations, a cash 
deposit of estimated antidumping duties 
based upon the most recent of the 
margins calculated above shall be 
required on all shipments of elemental 
sulphur by these firms entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results. Since 
CDC Oil & Gas has not shipped 
elemental sulphur to the U.S. since the 
date of the finding, the Department 
intends not to require cash deposits on 
shipments by CDC entered after 
publication of this notice. The 
Department also intends to waive the 
cash deposit requirement for Pan 
Canadian Petroleum, Petro-Canada 
Exploration, Brimstone Export (except 
for elemental! sulphur produced by 
Canterra Energy), and Petrofina/ 
Canamex since the weighted-average 
margins for these firms are less than 0.5 
percent and, therefore, de minimis. 
These deposit requirements and waivers 
shall remain in effect until publication of 
the final results of the next 
administrative review. 

This administrative review, tentative 
determination to revoke in part, and 
notice are in accordance with section 
751(a)(1) and (c) of the Tariff Act (19 
U.S.C. 1675(a)(1), (c)) and §§ 353.53 and 
353.54 of the Commerce Regulations (19 
CFR 353.53, 353.54). 

Gary N. Horlick, 

Deputy Assistant Secretary for Import 
Administration. 

December 17, 1982. 

{FR Doc. 62-34972 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-25-M 


Fish Netting of Man-Made Fibers From 
Japan; Revised Premliminary Results 
of Administrative Review of 
Antidumping Finding and Tentative 
Determination to Revoke in Part 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of revised Preliminary 
Results of Administrative Review of 
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Antidumping Finding and Tentative 
Determination to Revoke in Part. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on fish netting of 
man-made fibers from Japan. The 
review covers 74 of the 81 known 
manufacturers, exporters, and third- 
country resellers of this merchandise to 
the United States and varying time 
periods through May 31, 1980. 

We originally published preliminary 
results of this review on May 5, 1981. 
interested parties were given an 
opportunity to comment and we held a 
hearing on June 12, 1981. Based on the 
comments received we permitted 
various firms to rectify specific 
deficiencies in their responses or, in the 
cases of firms initially not responding, to 
furnish the Department with the 


_ requested information. 


As a results of the review of all of the 
information submitted (including the 
supplemental responses), the 
Department has preliminarily 
determined to assess dumping duties for 
certain firms equal to the calculated 
differences between United States price 
and foreign market value on each of 
their shipments during the periods 
reviewed. Where company-supplied 
information was inadequate or no 
information was received, the 
Department has used the best 
information available. The Department 
also has tentatively determined to 
revoke the finding with respect to such 
fish netting manufactured and exported 
by Moribun Shoten. This firm made all 
sales to the United States at not less 
than fair value for at least two years. 
Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Harry A, Patrick or David R. Chapman, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230, 
Telephone: (202) 377-2923. 


SUPPLEMENTARY INFORMATION: 


Background 


On June 9, 1972, a dumping finding 
with respect to fish netting of man-made 
fibers from Japan was published in the 
Federal Register as Treasury Decision 
72-158 (37 FR 11560). On May 5, 1981 the 
Department of Commerce (‘the 
Department”) published in the Federal 
Register (46 FR 25118-20) its preliminary 
results of its administrative review of 
this finding. Interested parties were 
given an opportunity to comment on the 
preliminary results and the Department 
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held a hearing on June 12, 1981. As a 
result of comments received, the 
Department decided to allow certain 
firms to submit additional data. These 
revised preliminary results incorporate 
changes on the supplementary 
submissions. The substantive provisions 
of the Antidumping Act of 1921 (“the 
1921 Act’) and the appropriate Customs 
Service regulations apply to all 
unliquidated entries made prior to 
January 1, 1980. 


Scope of the Review 


Imports covered by the review are 
shipments of fish netting of man-made 
fibers, currently classifiable under items 
355.4520 and 355.4530 of the Tariff 
Schedules of the United States 
Annotated (TSUSA). 

The Department knows of a total of 81 
manufacturers, exporters, and third- 
country resellers of Japanese fish netting 
of man-made fibers to the United States. 
This review covers 74 of them for 
various time periods through May 31, 
1980. Different time periods are involved 
for different firms. We will-cover the 
remaining 7 firms in subsequent 
reviews. Shipments by the seven firms 
not covered occurred subsequent to May 
31, 1980. 

Twelve firms did not export fish 
netting of man-made fibers to the U.S. 
during the periods reviewed. The rate 
for cash deposit of estimated 
antidumping duties for these firms shall 
be based on the most recent information 
for each firm. In the absence of a prior 
rate for a firm, the cash deposit rate 
shall be based on the highest rate for 
responding firms with shipments during 
the most recent period reviewed. 

Forty-four firms failed to respond or 
provided inadequate responses to our 
questionnaire. For these non-responsive 
exporters we used the best information 
available to determine the assessment 
rates. The best information available 
generally is the highest rate for 
responding firms in each period of non- 
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response or the most recent previous 
rate for each non-responding firm, 
whichever is higher. The cash deposit 
rate shall be based on the most recent 
rate listed below for each firm. 

We received requests from nine 
importers for revocation of the finding 
for shipments to them from eleven 
manufacturers and two trading 
companies. Three of the eleven 
manufacturers, Momoi Net 
Manufacturing Co., Ltd., Moribun 
Shoten, and Amikan Fishing Net Mfg. 
Co., Ltd., also requested revocation. 
Moribun Shoten made all sales to the 
United States at not less than fair value 
for at least a two-year period. As 
provided for by § 353.54(e) of the 
Commerce Regulations, Moribun Shoten 
has agreed in writing to an immediate 
suspension of liquidation and 
reinstatement of the finding if 
circumstances develop which indicate 
that fish netting of man-made fibers 
manufactured by Moribun Shoten and 
thereafter imported into the United 
States is being sold by Moribun at less 
than fair value. The other two 
manufacturers, Momoi Net / 
Manufacturing Co., Ltd. and Amikan 
Fishing Net Mfg. Co., Ltd., did not meet 
the criteria set forth in § 353.54 of the 
Commerce Regulations requiring at least 
a two-year period of sales at not less 
than fair value. The Department 
therefore will not consider revocation 
for these two firms at this time. It is not 
our practice to revoke when presented 
with applications by importers because 
such firms have no control over, nor 
knowledge of, the prices at which a 
manufacturer, exporter, or third-country 
reseller sells the merchandise in its 
home market or to third countries. The 
importers therefore cannot assure us 
that there will be no sales at less than 
fair value. 


United States Price 


In calculating United States price the 
Department used purchase price, as 
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defined in section 772 of the Tariff Act 
of 1930 (“the Tariff Act”) or section 203 
of the 1921 Act. Purchase price was 
based on the CIF, packed price to 
unrelated purchasers in the United 
States. Where applicable, deductions 
were made for ocean freight, marine 
insurance, and shipping charges. No 
other adjustments were claimed or 
allowed. 


Foreign Market Value 


In calculating foreign market value the 
Department used the price to unrelated 
purchasers in Japan, or to unrelated 
purchasers in countries other than Japan 
when home market sales were 
insufficient to be used as a basis for 
comparison, as defined in section 773 of 
the Tariff Act or section 205 of the 1921 
Act, as appropriate. Foreign market 
value was based on the packed price 
with deductions, where applicable, for 
inland freight, differences in credit, and 
shipping charges. Further adjustments 
were made, where applicable, for 
differences in packing costs and 
differences in physical characteristics, 
in accordance with § 353.16 of the 
Commerce Regulations or § 153.11 of the 
Customs Regulations. Claimed 
adjustments for differences in physical 
characteristics were denied when they 
were not adequately quantified. An 
adjustment was claimed for a 
commission, but not adequately 
explained; therefore, the claim was 
disallowed. A claim for differences in 
profit between sales to the United States 
and sales in Japan was disallowed 
because there is no provision in the 
statute or our regulations for making 
such an adjustment. 


Preliminary Results of the Review and 
Tentative Determination To Revoke in 
Part 


As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine that 
the following margins exist: 


Time period 


12/1/78-5/31/79 
6/1/79-5/31/80 | 
5/1/71-5/31/80 | 
9/1/76-12/31/76 | 
1/1/77-5/31/80 | 
§/1/71-5/31/80 | 
1/1/76-8/31/76 | 
9/1/76-12/31/76 | 
1/1/77-5/31/80 | 
5/1/71-5/31/80 
4/1/78-5/31/79 
6/1/79-5/31/80 
10/1/76-5/31/79 
6/1/79-5/31/80 
9/1/76-9/30/76 
10/1/76-5/31/79 
6/1/79-5/31/80 | 
5/1/71-8/31/76 
9/1/76-12/31/76 
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Nippon Kenmo Co., Ltd 

Nitto Seimo Co., Ltd 

Ogura Trading Co., Ltd 

Ohmi Netting Co., Ltd 

Ohmi Netting Co., Lid./Mitsui & Co., Lid 
Ono Trading 

Onu Netting 
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Time period 


1/1/77-5/31/80 
5/1/71-5/31/80 
5/1/1-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
1/1/77-5/31/80 
4/1/78-5/31/80 
4/1/75-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
5/1/71-5/31/80 
5/1/71-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
1/1/79-5/31/80 
9/1/76-5/31/80 
9/1/76-5/31/80 
9/1/76-12/31/76 
1/1/77-5/31/80 
5/1/71-5/31/80 
1/1/77-5/31/80 
1/1/79-5/31/80 
6/1/73-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
1/1/80-5/31/80 
5/1/71-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
5/1/71-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
§/1/71-5/31/80 
4/1/79-5/31/80 
4/1/79-5/31/80 
4/1/78-5/31/80 
5/1/71-8/31/76 
9/1/76-12/31/76 | 
1/1/77-5/31/80 
6/1/73-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
4/1/79-5/31/80 
7/1/73-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
9/1/76-5/31/80 
5/1/71-5/31/80 
5/1/71-8/31/76 


| 9/1/76-12/31/767.70 


1/1/77-5/31/80 
/1/73-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
9/1/76-12/31/76 
1/1/77-5/31/80 
4/1/78-5/31/79 
6/1/79-5/31/80 
5/1/71-5/31/80 
7/1/78-5/31/80 
9/1/76-5/31/79 
6/1/79-5/31/80 
7/1/75-8/31/76 
9/1/76-9/31/76 
10/1/76-5/31/79 
6/1/79-5/31/80 
1/1/77-5/31/80 | 
4/1/78-5/31/80 
9/1/76-5/31/80 | 
9/1/76-5/31/80 
9/1/76-5/31/80 
4/1/78-5/31/80 
9/1/76-12/31/76 
1/1/77-5/31/80 
9/1/76-5/31/80 
4/1/76-5/31/80 
9/1/76-12/31/76 
1/1/77-5/31/80 
9/1/76-12/31/76 
1/1/77-5/31/80 
7/1/78-5/31/80 
9/1/76-12/31/76 
1/1/77-5/31/80 
1/1/80-5/31/80 
7/1/78-5/31/80 
5/1/71-5/31/80 
4/1/78-5/31/80 
4/1/78-5/31/80 
5/1/71-5/31/80 
9/1/76-12/31/76 
1/1/77-5/31/80 
5/1/71-8/31/76 
9/1/76-12/31/76 
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John Leckie, Lid 


Also as a result of our review we 
tentatively determine to revoke the 
antidumping finding on fish netting of 
man-made fibers from Japan with regard 
to such fish netting manufactured and 
exported by Moribun Shoten. If this 
revocation is made final, it shall apply 
to all unliquidated entries of this 
merchandise manufactured and 
exported by Moribun Shoten entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 30 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of the 
administrative review including the 
results of its analysis of any such 
comments or hearing. 

The Department shall determine, and 
the U.S. Customs Service shall assess, 
dumping duties on all appropriate 
entries with purchase dates during the 
time periods involved. Individual 
differences between United States price 
and foreign market value may vary from 
the percentages stated above. The 
Department will issue assessment 
instructions on each exporter directly to 
the Customs Service. 

Further, as provided for in § 353.48({b) 
of the Commerce Regulations, a cash 


deposit of estimated antidumping duties 
based upon the most recent of the 
margins calculated above shall be 
required on all shipments of Japanese 
fish netting of man-made fibers from 
these firms entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the final 
results. The Department waives the 
deposit requirements for Inagaki Fishing 
Net Mfg. Co., Ltd. (exporter Nichimen 
Co., Ltd.) and Miye Seimo Co., Ltd. since 
their margins are less than 0.5 percent 
and therefore de minimis. These deposit 
requirements and waivers shall remain 
in effect until publication of the final 
results of the next administative review 
This administrative review, tentative 
determination to revoke in part, and 
notice are in accordance with sections 
751(a)(1) and (c) of the Tarriff Act (19 
U.S.C. 1675{a){1), (c)) and §§ 353.53 and 
353.54 of the Commerce Regulations (19 
CFR 353.53, 353.54). 
Gary N. Horlick, 
Deputy Assistant Secretary for Import 
Administration. 
December 17, 1982. 
{FR Doc. 62-34971 Filed 12-23-82; 6:45 am] 
BILLING CODE 3510-25-M 


Fioat Glass From the Federal Republic 
of Germany; Countervailing Duty 
Order 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of Countervailing Duty 
Order. 


SumMARY: The Department of 
Commerce is issuing a countervailing 


1/1/77-5/31/80 
5/1/71-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
2/1/76-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 


7/1/78-5/31/80 
1/1/77-5/31/80 
1/1/80-5/31/80 
7/1/78-5/31/80 
7/1/74-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
1/1/72-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
1/1/76-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
1/1/76-8/31/76 
9/1/76-12/31/76 
1/1/77-5/31/80 
7/1/78-5/31/80 
1/1/79-5/31/80 
1/1/75-8/31/76 
9/1/76-12/31/76 | 
1/1/77-5/31/80 | 


duty order regarding imports of float 
glass from the Federal Republic of 
Germany. A cash deposit of estimated 
duties will be required in the amount of 
1.20 percent of the f.o.b. invoice price on 
future entries of float glass from the 
Federal Republic of Germany. 


EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Stephen Nyschot or Richard Moreland, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230; 
telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: . 


Background 


On January 7, 1976, the Treasury 
Department published a negative 
“Notice of Final Countervailing Duty 
Determination” with respect to float 
glass from the Federal Republic of 
Germany (“the FRG”) (41 FR 1300). The 
petitioners challenged that 
determination in court and on November 
19, 1979, the Court of Customs and 
Patent Appeals (“the C.C.P.A.”) ruled 
that bounties or grants within the 
meaning of section 303 of the Tariff Act 
of 1930 (“the Tariff Act’) had been given 
on float glass from the FRG, and 
remanded the case to the Customs 
Court, now the Court of International 
Trade (“the C.LT.”), for action not 
inconsistent with its decision (67 
C.C.P.A. 11, C.A.D. 1237, 610 F.2d 770 
(1979)). Liquidation of entries was 
suspended following the C.C.P.A.’s 
decision. 

In a subsequent decision of August 21, 
1981 (69 C.C.P.A. ——, 657 F.2d 1226), 
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the C.C.P.A. clarified its earlier opinion, 
stating that the C.I.T. is the appropriate 
forum for determining “what the net 
bounty or grant is or, at least, the 
method by which it is to be determined.” 
The case has been pending before the 
C.LT. since that time. 

The authority for administering the 
countervailing duty law was transferred 
from the Treasury Department to the 
Department of Commerce (“the 
Department”) by Reorganization Plan 
No. 3 of 1979, effective January 2, 1980. 

Section 104(b) of the Trade 
Agreements Act of 1979 (“the TAA”) 
provides that the government of a 
“country under the Agreement,” as 
defined by section 701(b) of the Tariff 
Act, or exporters of merchandise 
covered by certain countervailing duty 
orders, may request an injury 
determination by the International 
Trade Commission (“the ITC”). Section 
104(b)(1)(C) of the TAA states that a 
countervailing duty order “which is in 
effect on January 1, 1980, or which is 
issued pursuant to a court order in an 
action brought under section 516(b) of 
[the Tariff Act] before that date” is 
eligible for an injury determination. 

Since the FRG is a “country under the 
Agreement,” and the pending litigation 
was commenced prior to January 1, 1980, 
any order issued pursuant to the 
C.C.P.A. decision in this case would be 
eligible for an injury determination 
under section 104(b) of the TAA. 
However, the request for an injury 
review must be submitted to the ITC 
within three years after the effective 
date of title VII of the Tariff Act, which 
became effective on January 1, 1980. 


Scope of the Proceeding 


The merchandise covered by this 
proceeding is flat glass manufactured by 
the float process, Such glass may be 
either tinted or clear and is produced in 
a wide variety of sizes ranging from 
0.125” to 1’ in thickness. Such glass is 
currently classifiable under items 
543.2100 through 543.6900 of the Tariff 
Schedules of the United States 
Annotated. Entries of float glass which 
has been substantially further 
manufactured or modified (e.g., into 
tempered glass or laminated glass) are 
not subject to this countervailing duty 
proceeding. 

The programs which form the basis 
for the estimated deposit of 
countervailing duties identified below 
are: 


Tax credits under the Coal Mining 
Adjustment Law 

Grants from the Land Government of 
North Rhine-Westphalia 


Loans under the European Recovery 
Program 

Loans from the Federal Department of 
Labor 


Countervailing Duty Order 


The Department issues this 
countervailing duty order with respect 
to float glass form the FRG to remove 
any procedural impediments to a section 
104(b) review which might exist if an 
order is not issued before January 1, 
1983. Moreover, in issuing an order and 
requiring that estimated duties be 
collected on future entries, the revenues 
of the United States will be preserved 
pending the outcome of the present 
litigation. This order is based on the 
C.C.P.A.’s opinion in C.A.D. 1237, which 
held that a bounty or grant had been 
bestowed, directly or indirectly, upon 
the manufacture, production, or 
exportation of float glass from the FRG. 

We are also instructing the Customs 
Service to collect a cash deposit of 
countervailing duties in the amount of 
1.20 percent of the f.0.b. invoice price on 
shipments of this merchandise entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. Customs 
officers shall continue the suspension of 
liquidation of entries of float glass from 
the FRG. 


Order Subject to Modifications by the 
Court 


We are mindful that the C.C.P.A. 
explicitly held that the C.I.T. must 
determine either the actural amount of 
the bounty or grant bestowed upon the 
subject merchandise or the methodology 
to be applied in calculating that amount. 
The C.C.P.A. also stated that while these 
matters were pending before the C.LT., 
“we assume that no administrative 
action will be taken to determine the net 
bounty or grant.” This notice-does not 
determine the net amount to be 
assessed. The estimated duties set in 
this order are simply to be collected 
while the issues are pending before the 
C.I.T. The actual duties will not be 
determined until the Department 
conducts a section 751 review, and the 
Department will defer such a review 
until the litigation in the C.LT. is 
concluded. Any rights of the domestic 
producers who originally petitioned for 
relief in this proceeding and who are the 
plaintiffs in the pending litigation will 
not be prejudiced in any way because 
no assessment of duties or liquidation of 
entries will occur until the referenced 
litigation ends. Rather, this order will 
only have the effect of allowing the: 
government of the FRG and exporters of 
the subject merchandise an opportunity 
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to exercise legal rights which might 
otherwise expire. 

Dated: December 21, 1982. 
Lawrence J. Brady, 
Assistant Secretary for Trade Administration. 
[FR Doc. 82-34974 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-25-M 


Float Glass From the United Kingdom; 
Countervailing Duty Order 


AGENCY: International Trade 
Administration, Commerce. 

ACTION: Notice of Countervailing Duty 
Order. 


SUMMARY: The Department of 
Commerce is issuing a countervailing 
duty order regarding imports of float 
glass from the United Kingdom. A cash 
deposit of estimated duties will be 
required in the amount of 1.54 percent of 
the f.o.b. invoice price on future entries 
of float glass from the United Kingdom. 
EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Stephen Nyschot or Richard Moreland, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230; 
telephone (202) 377-2786. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 22, 1975, the Treasury 
Department published a negative 
“Notice of Final Countervailing Duty 
Determination” with respect to float 
glass from the United Kingdom (40 FR 
59227). The petitioners challenged that 
determination in court and on November 
19, 1979, the Court of Customs and 
Patent Appeals (“the C.C.P.A.”) ruled 
that bounties or grants within the 
meaning of section 303 of the Tariff Act 
of 1930 (“the Tariff Act”) had been given 
on float glass from the United Kingdom, 
and remanded the case to the Customs 
Court, now the Court of International 
Trade (“the C.L.T.”), for action not 
inconsistent with its decision (67 
C.C.P.A. 31, C.A.D. 1238, 610 F.2d 785 
(1979)). Liquidation of entries was 
suspended following the C.C.P.A.’s 
decision. 

In a related decision of August 21, 
1981 (68 C.C.P.A. ——, 657 F.2d 1226), 
regarding float glass from the Federal 
Republic of Germany, the C.C.P.A. 
clarified its opinion in C.A.D. 1237, 
which was a companion case of C.A.D. 
1238, stating that the C.I.T. is the 
appropriate forum for determining 
“what the net bounty or grant is or, at 
least, the method by which it is to be 
determined.” The case has been pending 
before the C.LT. since that time. 
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The authority for administering the 
countervailing duty law was transferred 
from the Treasury Department to the 
Department of Commerce (“the 
Department”) by Reorganization Plan 
No. 3 of 1979, effective January 2, 1980. 

Section 104(b) of the Trade 
Agreements Act of 1979 (“the TAA”) 
provides that the government of a 
“country under the Agreement,” as 
defined by section 701(b) of the Tariff 
Act, or exporters of merchandise 
covered by certain countervailing duty 
orders, may request an injury 
determination by the International 
Trade Commission (‘the ITC’). Section 
104(b}(1)(C) of the TAA states that a 
countervailing duty order “which is in 
effect on January 1, 1980, or which is 
issued pursuant to a court order in an 
action brought under section 516(b) of 
[the Tariff Act] before that date” is 
eligible for an injury determination. 

Since the United Kingdom is a 
“country under the Agreement,” and the 
pending litigation was commenced prior 
to January 1, 1980, any order issued 
pursuant to the C.C.P.A. decision in this 
case would be eligible for an injury 
determination under section 104(b) of 
the TAA. However, the request for an 
injury review must be submitted to the 
ITC within three years after the effective 
date of title VII of the Tariff Act, which 
became effective on January 1, 1980. 


Scope of the Proceeding 


The merchandise covered by this 
proceeding is flat glass manufactured by 
the float process. Such glass may be 
either tinted or clear and is produced in 
a wide variety of sizes ranging from 
0.125” to 1” in thickness. Such glass is 
currently classifiable under items 
543.2100 through 543.6900 of the Tariff 
Schedules of the United States 
Annotated. Entries of float glass which 
has been substantially further 
manufactured or modified (e.g., into 
tempered glass or laminated glass) are 
not subject to this countervailing duty 
proceeding. 

The programs which form the basis 
for the estimated deposit of 
countervailing duties identified below 
are: 

Investment grants 

Building grants 

Regional development grants 

Selective assistance grants (worker 
training and location) 


Countervailing Duty Order 


The Department issues this 
countervailing duty order with respect 
to float glass for the United Kingdom to 
remover any procedural impediments to 
a section 104(b) review which might 
exist if an order is not issued before 


January 1, 1983. Moreover, in issuing an 
order and requiring that estimated 
duties be collected on future entries, the 
revenues of the United States will be 
preserved pending the outcome of the 
present litigation. This order is based on 
the C.C.P.A.’s opinion in C.A.D. 1238, 
which held that a bounty or grant had 
been bestowed, directly or indirectly, 
upon the manufacture, production, or 
exportation of float glass from the 
United Kindom. 

We are also instructing the Customs 
Service to collect a cash deposit of 
countervailing duties in the amount of 
1.54 percent of the f.o.b. invoice price on 
shipments of this merchandise entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. Customs 
officers shall continue the suspension of 
liquidation of entries of float glass from 
the United Kingdom. 


Order Subject to Modification by the 
Court. 


We are mindful that the C.C.P.A. 
explicity held at the C.LT. must 
determine either the actual amount of 
the bounty or grant bestowed upon the 
subject merchandise or the methodology 
to be applied in calculating that amount. 
The C.C.P.A. also stated that while these 
matters were pending before the C.LT., 
“we assume that no administrative 
action will be taken to determine that 
net bounty or grant.” This notice does 
not determine the net amount to be 
assessed. The estimated duties set in 
this order are simply to be collected 
while the issues are pending before the 
C.LT. The actual duties will not be 
determined until the Department 
conducts a section 751 review, and the 
Department will defer such a review 
until the litigation in the C.LT. is 
concluded. Any rights of the domestic 
producers who originally petitioned for 
relief in this proceeding and who are the 
plaintiffs in the pending litigation will 
not be prejudiced in any way because 
no assessment of duties or liquidation of 
entries will occur until the referenced 
litigation ends. Rather, this order will 
only have the effect of allowing the 
government of the United Kingdom and 
exporters of the subject merchandise an 
opportunity to exercise legal rights 
which might otherwise expire. 


Dated: December 21, 1982. 
Lawrence J. Brady, 
Assistant Secretary for Trade Administration. 
[FR Doc. 82-34973 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-25-M 


57551 


Small Diameter Weided Carbon Steel 
Pipes and Tubes From Brazil; 
Suspension of investigation 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of Suspension of 
Investigation. 

summary: The Department of 
Commerce has decided to suspend the 
countervailing duty investigation 
involving small diameter welded carbon 
steel pipes and tubes welded pipe and 
tube) from Brazil. The basis for the 
suspension is an agreement by the 
government of Brazil to offset with an 
export tax all benefits which we find to 
be subsidies on exports of the subject 
product to the United States. 


EFFECTIVE DATE: December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Francis R. Crowe, Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, D.C. 20230, telephone: (202) 
377-3003. 

SUPPLEMENTARY INFORMATION: 


Case History 


On May 7, 1982, the Department of 
Commerce (the Department) received a 
petition from United States Steel 
Corporation (U.S. Steel) filed on behalf 
of the U.S. industry producing small 
diameter welded carbon steel pipes and 
tubes. The petition alleged that certain 
benefits which constitute subsidies 
within the meaning of section 701 of the 
Tariff Act of 1930, as amended (the Act), 
are being provided, directly or 
indirectly, to the manufacturers, 
producers, or exporters in Brazil of 
welded pipe and tube. 

We found the petition to contain 
sufficient grounds upon which to initiate 
a countervailing duty investigation, and 
on May 27, 1982, we initiated a 
countervailing duty investigation (47 FR 
24168). We stated that we expected to 
issue a preliminary determination by 
August 2, 1982. We subsequently 
determined that the investigation was 
“extraordinarily complicated,” as 
defined in section 703(c) of the Act, and 
postponed our preliminary 
determination for 65 days until October 
4, 1982 (47 FR 32758). 

We presented a questionnaire 
concerning the allegations to the 
government of Brazil in Washington, 
D.C. On September 9, 1982, we received 
the response to the questionnaire. 
During November 10-12, 1982, we 
verified this information by a review of 
government documents and company 





57552 


books and records of Persico 
Pizzamiglio S.A. (PERSICO) and 
Industria Brasileira de Tubos S.A. (IBT), 
which represented over 90 percent of 
exports of welded pipe and tube to the 
United States. 

On October 4, 1982, we preliminarily 
determined that the government of 
Brazil was providing subsidies to 
manufacturers, producers, or exporters 
of welded pipe and tube under four 
programs. The programs preliminarily 
found to confer subsidies were the IPI 
export credit premium, preferential 
working capital financing for exports, an 
income tax exemption for export 
earnings, and long-term loans. 

Notice of the preliminary affirmative 
countervailing duty determination was 
published in the Federal Register on 
October 12, 1982 (47 FR 44814). We 
directed the U.S. Customs Service to 
suspend liquidation of all entries of the 
subject merchandise, entered or 
withdrawn from warehouse, for 
consumption on or after October 12, 
1982, and to require a cash deposit or 
bond in the amount of 12.95 percent of 
the f.o.b. value of the merchandise. 

On November 19, 1982, the 
Department initiated a proposed 
agreement to suspend the countervailing 
duty investigation involving welded pipe 
and tube from Brazil. The basis for the 
proposed agreement to suspend was 
that the government of Brazil would 
offset by an export tax the entire 
amount of benefits we found to confer 
subsidies on exports of welded pipe and 
tube to the United States. 

On the same date, in compliance with 
the procedural requirements of section 
704(e) of the Act, we discussed with the 
petitioner and counsel for Bethlehem 
Steel the terms of the proposed 
agreement and provided a copy of the 
proposed agreement to them. 


Scope of the Investigation 


The product covered by this 
investigation is small diameter welded 
carbon steel pipes and tubes 
manufactured in Brazil and exported, 
directly or indirectly, from Brazil to the 
United States. The term “smai/ diameter 
welded carbon steel pipes and tubes” 
covers welded carbon steel pipes and 
tubes with walls not thinner than 0.065 
of an inch, of circular cross section and 
0.375 of an inch or more in outside 
diameter but not more than 16 inches as 
currently provided for in items 610.3208, 
610.3209, 610.3231, 610.3232, 610.3241, 
610.3244, and 610.3247 of the Tariff 
Schedules of the United States 
Annotated (TSUSA). Pipes or tubes 
suitable for use in boilers, superheaters, 
heat exchangers, condensers, and 
feedwater heaters, or conforming to 


A.P.I. specifications for oil well tubing, 
with or without couplings, cold drawn 
pipes and tubes and cold-rolled pipes 
and tubes with wall thickness not 
exceeding 0.1 inch are not included. 

The period for which we are 
measuring subsidization is calendar 
year 1981. 


Changes Since the Preliminary 
Determination 


A. IPI export credit premium. Our 
preliminary determination on this 
program was based on IPI credits 
recieved November 1981. The credits 
received in that month were traced to 
the appropriate shipment which may 
have taken place two to three months 
before. At the verification we sampled a 
second month, January 1982, in order to 
substantiate the calculation of the 
“adjusted” f.0.b. value of shipments 
which serves as the basis for 
determining the amount of IPI credits 
that can be received for those 
shipments. Because of the two to three 
month period between shipment and 
receipt of the credit, receipts for January 
1982 represented shipments in the 
period of investigation. The value of the 
IPI credits received for November 1981 
and January 1982 (based on a nominal 
rate of 15 percent) were 10.02 and 11.27 
percent, respectively. Based upon this 
information we calculated a weighted- 
average subsidy value of 10.82 percent. 

For purposes of the suspension 
agreement, we are calculating the 
appropriate export tax by prorating the 
IPI credit found on all welded pipe and 
tube shipments by the current rate for 
the IPI credit of 11.0 percent. 

B. Long-term loans. We stated in our 
preliminary determination that the 
benefit of certain partially-indexed long- 
term loans was the amount of interest 
payments saved during the period of 
investigation because of the favorable 
terms of the loans. We have since 
discovered that recipients of these loans 
also benefit from forgiveness of some of 
the principal over the life of the loan. 
The subsidy amount for these partially- 
indexed long-term loans was calculated 
by comparing the principal and interest 
actually paid by the company in 1981 
with the principal and interest that 
would have been paid if the loan had 
been fully indexed. The fact that the 
amounts of loan payments are adjusted 
on a quarterly basis, because of 
indexing, requires that they be valued 
on a year-by-year basis as opposed to 
taking the present value of the stream of 
benefits in the year the preferential loan 
was made. We determined the subsidy 
amount of a partially-indexed loan on a 
year-by-year basis, accounting for the 
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indexation and the forgiveness of 
principal. 


Petitioner’s Comments 


The Department has consulted with 
the petitioner, United States Steel 
Corporation, as well as counsel for 
Bethlehem Steel Corporation, an 
interested party, and received the 
following comments from U.S. Steel 
objecting to the proposed suspension 
agreement. Our responses are shown for 
each comment. 


Procedural Issues 
Comment 1 


U.S. Steel contends that the 
Department does not have authority to 
suspend the investigation since we have 
not complied with the notice 
requirements of subsections 704 (e} (1) 
and (2) of the Act. The petitioner takes 
the view that the Department must give 
the required notice and explanation 
before the petitioner's right to consult 
arises. Further, U.S. Steel contends that 
actual consultation between petitioners 
and the Department must take place not 
less than 30 days before the 
investigation is suspended. 


DOC Position 


We have complied fully with the 
requirements of subsection 704(e) (1) 
and (2) of the Act. These provisions 
require that the Department notify the 
petitioner of, and consult with petitioner 
concerning, its intention to suspend the 
investigation not less than 30 days 
before the date of suspension, and 
provide a copy of the proposed 
agreement to the petitioner at the time of 
notification, together with the required 
explanation. The proposed suspension 
agreement was initialed on November 
19, 1982, 31 days before the last day on 
which the Department could suspend 
the investigation. On November 19, the 
date of initialing, DOC staff telephoned 
the petitioner (and counsel for 
Bethlehem Steel) to discuss with them 
the proposed agreement, and to answer 
any questions about the proposed 
agreement (including questions on 
methodology). The petitioner and 
counsel for Bethlehem Steel were 
provided a copy of the proposed 
agreement on November 19. 

By its terms, the suspension 
agreement will offset completely the net 
subsidy, and a fortiori eliminates any 
injury caused by the net subsidy, 
without the added expense to U.S. 
taxpayers, the petitioner, and 
respondent of completing the 
investigation. Effective monitoring is 
practicable under paragraph C of the 
agreement which requires the 
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government of Brazil to permit such 
verification and data collection as the 
Department requests to monitor the 
agreement. Paragraph C also imposes 
comprehensive reporting requirements 
on the government of Brazil which will 
help ensure effective monitoring. The 
Department’s monitoring efforts for the 
most part will occur during yearly 
section 751 administrative reviews. 
These are conducted in the same 
manner as reviews of a countervailing 
duty order. The statutory requirements 
of notice, consultation and explanation 
were met in this case. 


Comment 2 


U.S. Steel asserts that the suspension 
agreement does not ban outright any 
new subsidies and that the prohibition 
of substitute subsidies serves only to 
deter the Brazilian government from 
returning to Brazilian welded pipe and 
tube producers the proceeds of the 
export tax. 


DOC Position 


The suspension agreement requires 
the government of Brazil to offset 
completely, by the imposition of an 
export tax, the amount of the net 
subsidy determined by the Department 
in this proceeding to exist with respect 
to welded pipe and tube exports to the 
United States. 

Under paragraph C.5 of the agreement 
the government of Brazil is required to 
promptly notify the Department, with 
appropriate documentation, of any 
change in the amount of benefits to the 
subject product, of any change in the 
rate of the export tax, or if it decides to 
alter or terminate its obligations with 
respect to any of the terms of the 
agreement, Pursuant to paragraph B.1 
the Department is require@ to officially 
notify the government of Brazil of any 
determination that affects the amount of 
the export tax. 

Thus, the Department, through its 
quarterly monitoring and section 751 
administrative reviews, will periodically 
redetermine whether particular 
programs constitute subsidies. If the 
Department determines that the 
agreement has been violated, the 
Department may terminate the 
agreement and resume the investigation, 
or issue an order. 


Subsidy Issues. 
Comment 1 


U.S. Steel and counsel for Bethlehem 
Steel contend that the Department's 
elasticity analysis, correctly applied, 
demonstrates that subsidies to Brazilian 
welded pipe and tube producers’ 
domestic suppliers of carbon steel coil 


are passed through to the pipe 
producers. Further, petitioner cites the 
case on Tomato Products from Greece 
where the Department imposed a 
countervailing duty on the products of 
tomato processors equal to the amount 
of aid received to compensate for the 
difference in price between the EC 
tomatoes purchased and the cheaper 
non-EC tomatoes. 


DOC Position 


Benefits bestowed upon the 
manufacture of an input do not 
necessarily flow down to the purchaser 
of that input if the sale is transacted at 
arm’s length. When sales transactions 
are made at arm’s length, economic 
considerations are also taken into 
account to determine if a benefit 


received by a seller would be passed on . 


to the purchaser. 

At verification we determined that the 
price charged for coi] manufactured in 
Brazil is equal to or greater than the 
price for imported coil, It makes no 
economic sense for the Department to 
find that a subsidy exists simply 
because an exporter chose one source of 
supply over another where no price 
differential exists. Since alternate 
suppliers are availabe to producers of 
welded pipe and tube, and there is no 
evidence of a pricing pattern by 
Brazilian producers of coil which 
undercuts f.o.b. prices available from 
foreign suppliers, there is no reason to 
believe that any subsidies which may 
have been conferred upon producers of 
coil have been passed through to 
producers of welded pipe and tube. This 
situation is quite distinct from the facts 
in the case on Tomato Products from 
Greece where the Department imposed 
a countervailing duty on the products of 
tomato processors equal to the amount 
of aid received by such producers to 
compensate for the difference in price 
between the EC tomatoes purchased 
and the cheaper non-EC tomatoes. The 
Brazilian government does not 
compensate domestic producers of 
welded pipe and tube for the difference 
in purchase price between the Brazilian 
coil and the cheaper non-Brazilian coil. 


Comment 2 


U.S. Steel asserts that in calculating 
the net subsidy under Resolution 674 
financing the Department used an 
incorrect benchmark. They state that 
when using the rate for discounting 
accounts receivable the Department 
must factor in a compensating balance 
(although illegal in Brazil) to determine 
an effective interest rate. 


DOC Position 


In determining a national benchmark, 
the Department chose the Banco do 
Brasil rate because prior case precedent 
and statements of the government of 
Brazil suggests that this is the 
appropriate standard. As the largest 
single banking entity in Brazil 
(representing 35-40 percent of all 
banking assets), the Banco do Brasil acts 
as a price leader from which the rates of 
other banks vary. Documents received 
at verfication support our preliminary 
determination in several respects. First, 
the annual Banco do Brasil discount rate 
is 59.6 percent, as claimed; numerous 
banks, both state-owned and private, 
discount receivables at rates near (both 
above and below) the rate set by the 
Banco do Brasil. During the period of 
investigation both companies 
discounted a significant percentage of 
their domestic accounts receivable with 
a wide variety of banks, and used this 
facility as the chief method of raising 
working capital. During verification, we 
found no evidence of compensating 
balances in company records; the 
amount received by the company after 
discounting a receivable was the value 
of the receivable minus the discount 
rate, the Tax on Financial Transactions 
(IOF) and small commission. 


Comment 3 


In its post-hearing brief, U.S. Steel 
made a claim that the Department's 
benchmark for long-term loans does not 
account for all of the costs to Brazilian 
companies of borrowing abroad. U.S. 
Steel cites two examples: the 
government of Brazil's periodic 
restrictions on the disbursement of 
foreign loans including compulsory 
deposits for several months and 
staggered release of funds, and the 
hedging engaged in by Brazilian 
companies against the risk of 
maxidevaluation. 


DOC Position 


In constructing our benchmark for 
long-term loans, we did not examine 
such additional costs as commitment 
fees, delayed disbursement, contracting 
and closing expenses, etc. Absent an 
allegation by the time of the verification 
that such costs would cause a distortion 
in our comparison between long-term 
cruzeiro loans and the benchmark, we 
did not investigate the impact of these 
costs. Should we determine that this 
issue requires further investigation, we 
will address it during our section 751 
administrative review. 
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Comment 4 


U.S. Steel and counsel for Bethlehem 
Steel argue that, without the availability 
of long-term cruzeiro loans from BNDE 
and FINAME, firms would have to 
borrow short-term. In particular, they 
claim that a short-term line of credit can 
be transformed into a longer-term 
arrangement because short-term 
financing is often rolled over, effectively 
turning it into long-term, variable-rate 
financing. Therefore, in the absence of a 
benchmark for long-term cruzeiro loans, 
the Department should use as a 
benchmark the interest rate on short- 
term cruzeiro loans, which serve as a 
measure of long-term interest rates. 


DOC Position 


We do not consider short-term 
interest rates and long-term interest 
rates comparable because they reflect 
different types of borrower needs and 
different degrees of risk on the part of 
the lender. 

A short-term line of credit, even if 
constantly renewed over a long period 
of time, is still short-term financing. It 
provides working capital on an ongoing 
basis, and the borrower's need, the 
lender's risk and the rate of interest are 
subject to constant re-evaluation which 
may lead to readjustments. Such is not 
the case with a long-term loan. At the 
outset, need and risk must be 
determined. Generally, the funds from a 
long-term loan are disbursed early on to 
finance major expenditures, such as 
capital equipment with a long useful life, 
and a borrower cannot meet these needs 
through short-term credit lines. 

Further, short-term interest rates may 
be very volatile, reflecting ongoing 
changes in the credit markets and 
government monetary policy. Long-term 
interest rates change more gradually 
and, as one would expect, the rise in 
interest rates for short-term borrowing 
in Brazil since early 1981 has also led to 
a notable, though less dramatic, rise in 
the real interest rate on long-term loans. 


Comment 5 


Counsel for Bethlehem Steel has noted 
that with the decline in imports of steel 
into Brazil in 1982, it is unlikely that the 
import content of exports of welded pipe 
and tube, in 1982, has exceeded the 25 
percent level that would lead to a 
reduction in the value of the IPI export 
credit premium on these exports. 
Accordingly, counsel urged that we use 
the nominal rate of the IPI export credit 
premium, verified by the Department to 
be received by welded pipe and tube 
manufacturers in 1982, in determining 
the benefits bestowed under this 
program. 


DOC Position 


General statistics of imports of steel 
into Brazil are not a relevant indicator of 
the import content of welded pipe and 
tube exports. The average import 
content of total exports does not 
determine the amount of the IPI export 
credit premium received on exports of a 
product. The deduction for imported coil 
in the calculation of the amount of the 
IPI export credit premium received is 
done ona shipment-by-shipment basis. 
The amount of the benefit received 
under this program is the sum of the IPI 
credits earned on all shipments divided 
by the total value of those shipments. 

Further, we cannot take into account 
conjecture about what may have 
occurred with respect to the import 
content of a company’s welded pipe and 
tube exports in 1982. Whatever the 
situation, it will be addressed during a 
section 751 administrative review. 

In sum, we believe that the criteria for 
suspension of an investigation pursuant 
to section 704 of the Act have been 
satisfied. If signed, this agreement will 
offset the subsidies completely with 
respect to the subject product exported 
directly or indirectly from Brazil to the 
United States. The agreement can also 
be monitored effectively, and is in the 
public interest. 


Suspension of the Investigation 


The Department consulted with the 
petitioner and has considered the 
comments submitted with respect to the 
proposed suspension agreement. We 
have determined that the agreement will 
offset the subsidies completely with 
respect to the subject merchandise 
exported directly or indirectly to the 
United States, that the agreement can be 
monitored effectively, and that the 
agreement is in the public interest. We 
find, therefore, that the criteria for 
suspension of an investigation pursuant 
to section 704 of the Act have been met. 
The terms and conditions of the 
agreement, signed December 20, 1982, 
are set forth in Annex 1 to this notice. 

Pursuant to section 704(f)(2)(A) of the 
Act, the suspension of liquidation of all 
entries, entered or withdrawn from 
warehouse, for consumption of welded 
pipe and tube from Brazil effective 
October 12, 1982, as directed in our 
notice of “Preliminary Affirmative 
Countervailing Duty Determination, 
Small Diameter Welded Carbon Steel 
Pipes and Tubes from Brazil” is hereby 
terminated. 

Any cash deposits on entries of 
welded pipe and tube from Brazil 
pursuant to that suspension of 
liquidation shall be refunded and any 
bonds shall be released. 
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The Department intends to conduct an 
administrative review within twelve 
months of the anniversary date of 
publication of this suspension as 
provided in section 751 of the Act. 

Notwithstanding the suspension 
agreement, the Department will continue 
the investigation if we receive such a 
request.in accordance with section 
704(g) of the Act within 20 days after the 
date of publication of this notice. 

This notice is published pursuant to 
section 704(f}(1}(A) of the Act. 

Gary N. Horlick, 

Deputy Assistant Secretary for Import 
Administration. 

December 20, 1982. 


Annex I.—Suspension Agreement 


Small Diameter Welded Carbon Steel Pipes 
and Tubes From Brazil 


Pursuant to section 704 of the Tariff Act of 
1930, as amended (the Act), and §355.31 of 
the Commerce Regulations, the United States 
Department of Commerce (the Department) 
and the government of Brazil enter into the 
following suspension agreement (the 
agreement) on the basis of which the 
Department shall suspend its countervailing 
duty investigation initiated on May 27, 1982 
(47 FR 24168) with respect to small diameter 
welded carbon steel pipes and tubes from 
Brazil. The agreement shall be in accordance 
with the terms and provisions set forth 
below. 


A. Scope of the Agreement 


The agreement applies to all small 
diameter welded carbon steel pipes and 
tubes manufactured in Brazil and exported, 
directly or indirectly, from Brazil to the 
United States (hereinafter referred to as the 
“subject product”). The term “sma// diameter 
welded carbon steel pipes and tubes” covers 
welded carbon steel pipes and tubes with 
walls not thinner than 0.065 of an inch, of 
circular cross section and 0.375 of an inch or 
more in outside diameter but not more than 
16 inches as currently provided for in items 
610.3208, 610.3209, 610.3231, 610.3232, 
610.3241, 610.3244, and 610.3247, of the Tariff 
Schedules of the United States Annotated. 
Pipes or tubes suitable for use in boilers, 
superheaters, heat exchangers, condensers, 
and feedwater heaters, or conforming to 
A.P.I. specifications for oil well tubing, with 
or without couplings, cold drawn pipes and 
tubes and cold-rolled pipes and tubes with 
wall thickness not exceeding 0.1 inch are not 
included. 


B. Basis of the Agreement 


1. The government of Brazil hereby agrees 
to offset completely the amount of the net 
subsidy determined by the Department in this 
proceeding to exist with respect to the 
subject product. The offset shall be 
accomplished by an export tax applicable to 
the subject product exported on or after 
February 16, 1983. The export tax shall be 
utilized to offset completely any benefits 
found to exist with respect to the following 
programs: 
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(a) The IPI export credit premium, 

(b) Resolution 674 financing, 

(c) The income tax exemption for export 
earnings, 

(d) Long-term loans, and 

(e) Any other program subsequently 
determined by the Department to constitute a 
subsidy under the Act to the subject product. 

The Department shall officially notify the 
government of Brazil of any determination 
made with respect to items (a) through (e} 
above. 

2. The government of Brazil certifies that 
no new or equivalent benefits shall be 
granted on the subject product as a substitute 
for any benefits offset by the agreement. 

3. The offset of these benefits does not 
constitute an admission by the government of 
Brazil that such benefits are subsidies within 
roe meaning of the U.S. countervailing duty 

Ww. 
4, The government of Brazil agrees that 
from the effective date of the suspension of 
the investigation and until the imposition of 
an export tax no later than February 16, 1983 
that completely offsets the net subsidy 
determined by the Department to exist, the 
rate of exports of the subject product will not 
exceed the average monthly rate of exports to 
the United States in the period May 1981- 
April 1982. Exports in excess of this quantity 
will constitute a violation of the agreement 
pursuant to section 704{i) of the Act. 


C. Monitoring of the Agreement 


1. The government of Brazil agrees to 
supply to the Department such information as 
the Department deems necessary to 
demonstrate that it is in full compliance with 
the agreement. 

2. The Government of Brazil shall notify the 
Department if any exporters of the subject 
product transship the subject product through 
third countries or apply for or receive, 
directly or indirectly, the benefits of the 
programs described in paragraph B.1 
regarding the manufacture, production or 
export of the subject product: 

3. The Government of Brazil shall certify to 
the Department within 15 days after the first 
day of each three-month period beginning on 
April 1, 1983 whether it continues to be in 
compliance with the agreement by offsetting 
the net subsidy referred to in paragraph B.1 
and whether it has substituted any new or 
equivalent benefits for the benfits offset by 
the agreement. Failure to supply such 
information or certification in a timely 
fashion may result in the immediate 
resumption of the investigation or issuance of 
a countervailing duty order. 

4. The Government of Brazil shall permit 
such verification and data collection as is 
requested by the Department in order to 
monitor the agreement. The Department will 
request such information and perform such 
verification periodically pursuant to 
administrative reviews conducted under 
section 751 of the Act. 

5. The government of Brazil shall promptly 
notify the Department, with appropriate 
documentation, of any change in the amount 
of benefits to the subject product, of any 
change in the rate of the export tax, or if it 
decides to alter or terminate its obligations 
with respect to any of the terms of the 


agreement. 


D. Violation of the Agreement 

If the Department determines that the 
agreement is being or has been violated or no 
longer meets the requirements of section 
704(b) or (d) of the Act, then section 704(i) 
shall apply. 
E. Effective Date 

The effective date of the agreement is the 
date of publication. 

Signed on this 20th day of December 1982, 
for the Government of Brazil. 
Luiz Felipe P. Lampreia, 
Minister-Counselor, Brazilian Embassy. 


I have determined that the provisions 
of paragraph B completely offset the 
subsidies that the government of Brazil 
is providing with respect to small 
diameter welded carbon steel pipes and 
tubes exported directly or indirectly 
from Brazil to the United States and that 
the provisions of paragraph C ensure 
that this agreement can be monitored 
effectively pursuant to section 704(d) of 
the Act. Furthermore, I have determined 
that the agreement meets the 
requirements of section 704{b) of the Act 
and suspension of the investigation is in 
the public interest. 


U.S. Department of Commerce. 

Gary N. Horlick, 

Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 82-34970 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-25-M 


Office of the Secretary 


Office of Organization and 
Management Systems, Office of the 
Assistant Secretary for Administration; 
Notice of Organizational Changes 


This notice provides information on 
major organizational changes 
implemented by the Department of 
Commerce, as of October 1, 1982 to date. 
This notice will be updated periodically 
to include all reorganizations occurring 
during the current fiscal year. Guidance 
is also given on how more information 
can be obtained for one or all 
reorganizations listed below. 

The following major reorganizations 
have been implemented by the 
Department of Commerce since October 
1, 1982: 

(1) The Minority Business 
Development Agency—reorganized by 
Department Organization Order 25-4B 
of November 9, 1982. 

(2) The National Oceanic and 
Atmospheric Administration— 
reorganized by Department 
Organization Order 25-5B of November 
23, 1962. 

(3) The Office of Procurement 
Services—reorganized by Department 


Organization Order 20-17 of November 
23, 1982. 

(4) The Bureau of Economic 
Analysis—reorganized by Department 
Organization Order 35-1B of December 
6, 1982. 

(5) The Bureau of Industrial 
Economics—reorganized by Department 
Organization Order 35-5B of December 
6, 1982. 


FOR FURTHER INFORMATION: 


Copies of the Department Organization 
Orders cited above can be obtained by 
writing to the: Department of Commerce, 
Office of Information Services, Internal 
Distribution Branch (Room 1617A), 14th 
and Constitution Avenue, NW.., 
Washington, D.C. 20230. Telephone 
requests should be directed to the 
Internal Distribution Branch at (202) 
377-2533. 


Hugh L. Brennan, 
Director, Office of Organization and 
Management Systems. 


[FRDoc.82-34979F iled12-23-82;8:45am} 
BILLING CODE 3510-DK-™ 


[Transmittal 579; Dept. Organization 
10-3; Effective February 15, 1982] 


Organization Order; Under Secretary 
for International Trade 


This Order effective February 15, 1982 
supersedes the materials appearing at 45 
FR 6141 of January 25, 1980 and 45 FR 
69536 of October 21, 1980. 


Section 1. Purpose 


.01 This order prescribes the scope 
of authority and the functions of the 
Under Secretary for International Trade. 
The organizational structure and the 
assignment of functions are prescribed 
in Department Organization Order 40-1, 
“International Trade Administration”. 

.02 This revision: (1) abolishes the 
positions of Deputy Assistant Secretary 
for the U.S. Commercial Service, Deputy 
Assistant Secretary for East-West 
Trade, Deputy Assistant Secretary for 
Trade Agreements, Deputy Assistant 
Secretary for Finance, Investment and 
Services, Deputy Assistant Secretary for 
Policy, Planning and Analysis, and 
Director General of the Foreign 
Commercial Service; and (2) establishes 
the positions of Director General of the 
Commercial Services, Deputy Assistant 
Secretary for the Commercial Services, 
Deputy Assistant Secretary for Europe, 
Deputy Assistant Secretary for the 
Western Hemisphere, Deputy Assistant 
Secretary for East Asia and the Pacific, 
Deputy Assistant Secretary for Africa, 
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the Near East and South Asia, Deputy 
Assistant Secretary for Industry 
Projects, and Deputy Assistant 
Secretary for Trade Information and 
Analysis. Outstanding amendments to 
the Order are also incorporated. 

.03. The International Trade 
Administration (ITA) is continued as a 
primary operating unit of the 
Department of Commerce. 


Section 2. Administrative Designation 


.01 The Under Secretary for 
International Trade, established by 
section 2(c) of Reorganization Plan No. 3 
of 1979, shall be head of the 
International Trade Administration. The 
President made the provision of the 
Reorganization Plan effective by 
Executive Order 12188 of January 2, 
1980. The Under Secretary is appointed 
by the President by and with the advice 
and consent of the Senate. 

.02 The position of Assistant 
Secretary of Commerce, established by 
Public Law (P.L.) 80-191 (15 U.S.C. 1505) 
is designated the Assistant Secretary for 
Trade Admimtstration. The two 
Assistant Secretaries of Commerce 
established by section 2(d) of 
Reorganization Plan No. 3 of 1979, which 
was made effective by Executive Order 
12188 of January 2, 1980, are designated 
the Assistant Secretary for International 
Economic Policy and the Assistant 
Secretary for Trade Development, 
respectively. The Assistant Secretaries 
are appointed by the President by and 
with the advice and consent of the 
Senate. 


Section 3. Structure and Scope of 
Authority 


.01 The Under Secretary for 
International Trade shall be assisted in 
carrying out his/her responsibilities by: 

a. The Deputy Under Secretary for 
International Trade; 

b. The Assistant Secretary for Trade 
Administration; 

c. The Assistant Secretary for 
International Economic Policy; 

d. The Assistant Secretary for Trade 
Development; and 

e. The Director General of the 
Commercial Services. 

.02 The Assistant Secretary for 
Trade Administration shall be assisted 
in carrying out his/her responsibilities 


y: 

a. The Deputy Assistant Secretary for 
Import Administration; and 

b. The Deputy Assistant Secretary for 
Export Administration. 

.03 The Assistant Secretary for 
International Economic Policy shall be 
assisted in carrying out his/her 
responsibilities by: 


a. The Deputy Assistant Secretary for 
International Economic Policy; 

b. The Deputy Assistant Secretary for 
Europe; ; 

c. The Deputy Assistant Secretary for 
the Western Hemisphere; 

d. The Deputy Assistant Secretary for 
East Asia and the Pacific; and 

e. The Deputy Assistant Secretary for 
Africa, the Near East and South Asia. 

.04 The Assistant Secretary for 
Trade Development shall be assisted in 
carrying out his/her responsibilities by: 

a. The Deputy Assistant Secretary for 
Trade Development; 

b. The Deputy Assistant Secretary for 
Export Development; 

c. The Deputy Assistant Secretary for 
Industry Projects; 

d. The Deputy Assistant Secretary for 
Trade Information and Analysis; 

e. The Deputy Assistant Secretary for 
Textiles and Apparel; and 

f. The Deputy Assistant Secretary for 
Trade Adjustment Assistance. 

.05 The Director General of the 
Commercial Services shall be assisted in 
carrying out his/her responsibilities by 
the Deputy Assistant Secretary for the 
Commercial Services. 


Section 4. Delegation of Authority 


.01 Pursuant to the authority vested 
in the Secretary of Commerce, the Under 
Secretary for International Trade is 
hereby delegated the following 
authorities of the Secretary of 
Commerce; provided, however, that the 
Secretary reserves authority to provide 
policy guidance and direction to the 
Under Secretary (and delegates) and, at 
the Secretary's initiative or at the 
request of the Under Secretary, to 
consult with the Under Secretary (and 
delegates) to the extent permitted by 
law concerning the exercise of the 
authorities delegated by this section: 

a. The Act of February 14, 1903, as 
amended (15 U.S.C. 1512 et seg.; 15 
U.S.C. 171 et seg.) to foster, promote, 
and develop the foreign and domestic 
commerce of the United States, to the 
extent necessary for the performance of 
ITA’s functions; 

b. The Defense Production Act of 
1950, as amended (50 U.S.C. app. 2061 e¢ 
seq.) conferred on the Secretary under: 
(1) Executive Order 10480 of August 14, 
1953, as amended, including authority to 
restrict surface transportation and 
discharge of commodities or to prohibit 
movement of American carriers to 
designated destinations, except the 
authority to create new agencies within 
the Department of Commerce; and (2) 
Executive Order 11912 of April 13, 1976; 

c. Executive Order 11490 of October 
28, 1969, as amended, as it relates to the 
development, as required for the 
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programs of the Director, Federal 
Emergency Management Agency, of 
national emergency plans and 
preparedness programs covering 
production and distribution of materials, 
use of production facilities, control] of 
construction materials, the furnishing of 
basic industries services, and regulation 
and control of exports and imports; 

d. The National Security Act of 1947, 
as amended, (50 U.S.C. 401 et seg.) and 
Executive Order 11490 of October 28, 
1969, as amended, relating to 
mobilization preparedness; 

e. Executive Order 11179 of September 
22, 1964, as amended, with respect to the 
establishment and training of the 
National Defense Executive Reserve; 

f. Executive Order 10421 of December 
31, 1952, providing for the physical 
security of facilities important to the 
national defense; 

g. Section 1441 of the Public Health 
Service Act, as amended by the Safe 
Drinking Water Act (42 U.SC. 300)) 
conferred on the Secretary under 
Executive Order 11879 of September 17, 
1975, involving materials allocation of 
chemicals or substances necessary for 
treatment of water; 

h. The Export Administration Act of 
1979 (50 U.S.C. app. 2401 et seg.) and the 
authority under that Act conferred on 
the Secretary under Executive Order 
12214 of May 2, 1980, and Executive 
Order 12002 of July 7, 1977, except that 
the following power, authority, and 
discretion shall be reserved to the 
Secretary: 

1. The determination required by 
Section 12(c) with respect to the 
publication or disclosure of confidential 
information obtained under the Act, and 

2. The submission of reports to the 
Congress required by Section 14 of the 
Act; 

i. Executive Order 11958 of January 18, 
1977, as it relates to the carrying out, on 
behalf of the Department of State, of 
functions under Section 38(e) of the 
Arms Export Control Act (22 U.S.C. 2751 
et seq.) as agreed to by the Departments 
of Commerce and State; 

j. Executive Order 11322 of January 5, 
1967, and Executive Order 11419 of July 
29, 1968, relating to the Rhodesian 
sanctions with respect to transactions 
occurring prior to December 16, 1979 
(Executive Order 12183 of December 16, 
1979 revoked the provisions of Executive 
Order 11322 and 11419 with respect to 
transactions occurring after December 
16, 1979); 

k. The Nuclear Non-Proliferation Act 
of 1978 (22 U.S.C. 3201 et seg.) and the 
authority under that Act conferred on 
the Secretary under Executive Order 
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12058 of May 11, 1978, pertaining to 
nuclear exports and related matters; 

1. Sections 103 and 251 of the Energy 
Policy and Conservation Act (42 U.S.C. 
6201 et seq.) conferred on the Secretary 
under Executive Order 11912 of April 13, 
1976, relating to: (1) export restrictions 
of coal, petroleum products, natural gas, 
or petrochemical feedstocks and 
supplies of material or equipment 
necessary to maintain or further 
exploration, production, refining, or 
transportation of energy supplies or for 
the construction or maintenance of 
energy supplies or for the construction 
or maintenance of energy facilities 
within the United States; and (2) rules to 
authorize the export of petroleum and 
petroleum products as may be necessary 
for implementation of the obligations of 
the United States under the 
International Energy Program; 

m. Section 303 of Title VII (including 
Section 771(1)) of the Tariff Act of 1930 
(19 U.S.C. 1303, 1671 et seq.) in 
accordance with Section 5{a){1)(C) of 
Reorganization Plan No. 3 of 1979 (44 FR 
69273, December 3, 1979), relating to 
antidumping and countervailing duties, 
except that the authority to make final 
determinations as “Secretary” or 
“administering authority” may not be 
redelegated beyond the Assistant 
Secretary for Trade Administration; 

n. Sections 514, 515, and 516 of the 
Tariff Act of 1930 (19 U.S.C, 1514, 1515, 
and 1516) and section 5(a)(1)(D) of 
Reorganization Plan No. 3 of 1979, 
insofar as they relate to any protest, 
petition, or notice of desire to contest 
described in section 1002(b)(1) of the 
Trade Agreements Act of 1979; 

o. Sections 318, 502(a) and (b), and 617 
of the Tariff Act of 1930 (19 U.S.C. 1318, 
1502 (a) and (b), and 1617) and sections 
5(a)(1)(E), 5(a)(1)(F), and 5{a)(1)(G), 
respectively, of Reorganization Plan No. 
3 of 1979, insofar as they relate to 
antidumping and countervailing duty 
investigations and the assessment of 
duties; 

p. Section 2632(e) of Title 28 of the 
United States Code and section 
5(a)(1)(H) of Reorganization Plan No. 3 
of 1979, insofar as they relate to actions 
taken by the Secretary reviewable under 
section 516A of the Tariff Act of 1930 (19 
U.S.C. 1516a); 

q. Section 402 of the Federal Property 
and Administrative Services Act of 1949, 
as amended (40 U.S.C. 512), relating to 
the importation of foreign excess 
property; 

r. The Educational, Scientific and 
Cultural Materials Importation Act of 
1966 (19 U.S.C. 1202); 

s. Headnote 6{d) of Schedule 7, part 2, 
subpart E of the Tariff Schedules of the 
United States (19 U.S.C. 1202), added by 


P.L. 89-805, pertaining to the allocation 
of quotas for duty-free importation into 
the customs territory of the United 
States of watches and watch 
movements; ° 

t. The Foreign-Trade Zones Act of 
1934, as amended (19 U.S.C. 81a et seq.), 
as it relates to the Secretary's authority 
to designate an alternate to chair the 
Committee of Alternates of the Foreign- 
Trade Zones Board and to appoint an 
Executive Secretary of the Board (see 15 
CFR Part 400); 

u. Section 232 of the Trade Expansion 
Act of 1962 (19 U.S.C. 1862) and section 
5(a)(1)(B) of Reorganization Plan No. 3 
of 1979, relating to the conduct of 
national security investigations on 
imports; 

v. Section 104 of the Trade Act of 1974 
(19 U.S.C. 2114) and Section 135 of the 
Trade Act of 1974, as amended by 
Section 1103 of the Trade Agreements 
Act of 1979 (19 U.S.C. 2155) and Section 
4(d) of Executive Order 11846 of March 
27, 1975, relating to the industry 
consultations program; 

w. Executive Order 11651 of March 3, 
1972, as amended by Executive Order 
11951 of January 6, 1977, regarding 
Textile Trade Agreements; 

x. Executive Order 11858, of May 7, 
1975, relating to foreign investment in 
the United States; 

y. Section 2(8) of the Small Business 
Act, as amended (15 U.S.C. 637{e}) 
relating to obtaining and publishing 
notices of U.S. government procurement; 

z. Section 601(b)(1) of the Foreign 
Assistance Act of 1961, as amended (22 
U.S.C. 2351(b)(1)) conferred on the 
Secretary under Executive Order 12163 
of September 29, 1979, relating to 
drawing the attention of private 
enterprise to opportunities for 
investment and development in less 
developed friendly countries and areas; 

aa. The delegation of authority, dated 
June 25, 1962, from the United States 
Information Agency under Section 5(e) 
of Executive Order 11034 of June 25, 
1962, as amended by Executive Order 
11380 of November 8, 1967, with respect 
to U.S. participation in trade missions 
abroad under the Mutual Educational 
and Cultural Exchange Act of 1961, as 
amended (22 U.S.C. 2451 et seq.); 

bb. The Act of October 18, 1962, as 
amended (46 U.S.C, 1122b), which 
authorized mobile trade fairs; 

cc. The China Trade Act of 1922, as 
amended (15 U.S.C. 141 et seq.); 

dd. Executive Order 10978 of 
December 5, 1961 regarding the 
Presidential “E” Award, “E” Certificate 
of Service, and “E Star” Award, except 
final selection of recipients; 

ee. The Act of May 27, 1970 (P.L. 91- 
269, 22 U.S.C. 2801 et seq.), relating to 
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participation of the United States in 
international expositions; 

ff. Section 4221 of the Internal 
Revenue Code of 1954 (26 U.S.C. 4221) 
and Section 309 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1309), insofar as 
they relate to findings with respect to 
exemptions from taxes and import 
duties on supplies and equipment for 
aircraft; 

gg. Sections 5(b) 5{c) of Executive 
Order 11846 of March 27, 1975, relating 
to quantitative import restrictions and 
monitoring of imports under orderly 
market agreements; 

hh. Sections 3 and 4 of Executive 
Order 11961 of January 19, 1977, as 
amended by Executive Order 12013 of 
October 7, 1977, which delegates to the 
Secretary of Commerce the authority of 
the President under Sections 4{a), 4{b), 
and 5(c) of the International Investment 
Survey Act of 1976, (P.L. 94~472, 90 Stat. 
2059, 22 U.S.C. 3103(a) and (b) and 
3104{c)}); and Section 4(e) of the 
International Investment Survey Act, as 
amended by P.L. 97-33 (95 Stat. 170, to 


’ be codified at 22 U.S.C. 3101(e)). The 


functions thereunder shall be carried out 
in coordination with the Bureau of 
Economic Analysis (Department 
Organization Order 35-1A), including, to 
the extent feasible, the division or 
assignment of responsibilities. All 
regulations established by ITA to carry 
out its functions under the Act shall be 
issued by the Under Secretary for 
International Trade in consultation with 
the Director, Bureau of Economic 
Analysis. All reports to be submitted to 
the Congress required to the undertaken 
pursuant to the Act, shall be issued by 
the Secretary; 

ii. The trade promotion and 
commercial functions transferred to the 
Secretary from the Department of State 
or the Secretary of State by section 
5(b)(1) of Reorganization Plan No. 3 of 
1979 and by section 1-104 of Executive 
Order 12188 of January 2, 1980, as 
amended; 

jj. The Foreign Service Act of 1980 (22 
U.S.C. 3901 et seg.) and such laws the 
exercise of which are authorized to the 
Secrtary under section 5(b)(2) of 
Reorganization Plan No. 3 of 1979 and 
by section 1-104 of Executive Order 
12188 of January 2, 1980, as amended. 
This delegation is in addition to, and not 
in lieu of, the general delegation of 
personnel management authority to the 
Assistant Secretary for Administration, 
and is to be exercised and redelegated 
in consonance with the Departmental 
policies issued by the Assistant 
Secretary for Administration; 

kk. Title I of P.L. 96-481 (15 U.S.C. 
649a-649d), relating to making grants 
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(including contracts and cooperative 
agreements) for small business 
international marketing programs; 

ll. The Act of December 29, 1979 (P.L. 
96-169, 93 Stat. 1281) regarding the 
participation of the United States in the 
International Energy Exposition to be 
held in Knoxville, Tennessee in 1982; 
and 

mm. Chapters 3 and 4 of Title II of the 
Trade Act of 1974, as amended, (19 
U.S.C. 2341 et seg., 2371 et seq.), 
pertaining to trade adjustment 
assistance to firms, industries, and 
communities, except the provisions of 19 
U.S.C. 2354 pertaining to studies and 
reports and information activities in 
response to investigations and findings 
of the International Trade Commission 
(see DOC 35-5A). The Assistant 
Secretary for Economic Development 
retains this authority through September 
30, 1981, with respect to adjustment 
assitance projects in process prior to 
September 20, 1981, and thereafter such 
authority to perform all functions related 
to the furnishing of adjustment 
assistance (excluding additional 
assistance or increasing the 
Government's liability) with respect to 
those adjustment assistance projects 
approved prior to October 1, 1981 (see 
DOO 10-4). 

02 The Under Secretary may 
exercise other authorities of the 
Secretary as applicable to performing 
the functions assigned in this Order. 

.03 Except as otherwise provided in 
this Order, the Under Secretary may 
redelegate his/her authority, subject to 
such conditions in the exercise of such 
authority as he/she may prescribe. 


Section 5. Functions 


The Under Secretary for International 
Trade, acting as such and as head of the 
International Trade Administration, 
shall be the principal officer of the ‘ 
Department for carrying out the policies 
and programs of the Departmentt to 
promote world trade and to strength the 
international trade and investment 
position of the U.S. In this respect he/ 
she shall carry out programs to: 

.01 Promote U.S. exports and 
strengthen the international trade and 
investment position of the U.S.; develop, 
maintain and disseminate economic and 
commercial information and analyses; 
provide trade adjustment assistance to 
industries, communities and firms 
adversely affected by imports; and 
assist U.S. exporters through the 
facilities of the U.S. Commercial Service 
and the Foreign Commercial Service. 

02 Administer U.S. import and 
export laws relating to export licensing 


and enforcement, regulatory programs 
for antiboycott compliance, antidumping 
and countervailing duty investigation 
and enforcement, industrial 
mobilization, foreign-trade zones, 
national security import investigations, 
and other special import programs. 

.03 Develop international economic, 
trade and investment policy strategies 
and objectives, including those of a 
bilateral, multilateral or regional nature, 
and maintain in-depth commercial and 
economic expertise on individual 
countries and regions throughout the 
world. 

Arlene Triplett, 

Assistant Secretary for Administration. 
[FR Doc. 82-34975 Filed 12-23-82; 8:45 am] 

BILLING CODE 3510-DK-¥ 


[Transmittal 616; Dept. Organization Order 
10-3 Amdt. 1; Effective May 7, 1982] 


Organization Order; Under Secretary 
for international Trade 


Amendment 1 


This Order is effective May 7, 1982. 


Department Organization Order 10-3 
dated February 16, 1982 is hereby 
amended as shown below. The purpose 
of this amendment is to establish the 
position of Deputy Assistant Secretary 
for Export Enforcement and change the 
titles of the Director general of the 
Commerical Services and the deputy. 

Section 3. Structure and scope of 
Authority. a. Subparagraph. Ole. is 
revised to read as follows: 

“e, The Director General of the U.S. 
and Foreign Commercial Services.” 

“b. In pen and ink, at the end of 
subparagraph .02a. delete the word 
“and.” At the end of subparagraph .02b 
delete the period and add “; and.” 

c. A new subparagraph .02c. is added 
to read as follows: 

“c, The Deputy Assistant Secretary for 
Export Endorcement.” 

“d. Paragraph .05 is revised to read as 
follows: 

“05 The Director General of the U.S. 
and Foreign Commercial Services shall 
be assisted in carrying out his-her 
responsibilities by the Deputy Assistant 
Secretary for the U.S. and Foreign 
Commercial Serives.” 

Arlene Triplett, 

Assistant Secretary for Administration. 
[FR Doc. 82-34976 Filed 12-23-82; 8:45 am) 

BILLING CODE 3510-DK-M 
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[Transmittal 625; Dept. Organization Order 
10-3, Amdt. 2; Effective June 15, 1982] 


Organization Order; Under Secretary 
for International Trade 


Amendment 2 


This Order is effective June 15, 1982. 

Department Organization Order 10-3, 
dated February 16, 1982 is hereby 
further amended as shown below. The 
purpose of this amendment is to 
establish the position of Deputy 
Assistant Secretary for Trade 
Administration, and to delegate to the 
Under Secretary the Secretary's 
authority to establish a clearinghouse 
for the dissemination of business and 
international economic information. 

1. Section 3. Structure and Scope of 
Authority. In pen and ink, reletter 
subparagraphs .02 a., b., and'c. as .02 b., 
c. and d., respectively. A new 
subparagraph .02a. is added to read as 
follows: 

“a. The Deputy Assistant Secretary 
for Trade Administration.” 

2. Section 4. Delegation of Authority. 
a. In pen and ink, at the end of 
subparagraph .0111 delete the word 
“and.” At the end of subparagraph 
01mm. delete the period and add “; 
and.” 

b. A new subparagraph .01inn. is 
added to read as follows: 

“nn. Chapter 23 of Title 15, U.S.C., 
which pertains to a clearinghouse for 
technical information, as is necessary 
for the preparation and dissemination of 
business and international economic 
information.” 

Arlene Triplett, 

Assistant Secretary for Administration. 
[FR Doc. 82-34977 Filed 12-23-82; 8:45 am] 

BILLING CODE 3510-OK-M 


(Transmittal 647; Dept. Organization Order 
10-3, Amdt. 3; Effective October 8, 1982] 


Organization Order; Under Secretary 
for International Trade 


Amendment 3 


This order is effective October 8, 1982. 

Department Organization Order 10-3, 
dated February 16, 1982 is hereby 
further amended as shown below. The 
purpose of this amendment is to 
broaden the authority of the Under 
Secretary to act in Foreign-Trade Zones 
Board matters and make it clear that the 
“administering authority” under Title 
VII of the Tariff Act of 1930 is 
authorized to determine subsidies on 
articles of quota cheese. 
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SECTION 5. DELEGATION OF 
AUTHORITY. Subparagraphs .01m. and 
Olt. are revised to read as follows: 

“‘m. Section 303 and Title VII 
(including Section 771(1)) of the Tariff 
Act of 1930 (19 U.S.C. 1303, 1671 et seq.) 
in accordance with section 5(a)(1)(C) of 
Reorganization Plan No. 3 of 1979 (44 FR 
69273, December 3, 1979), relating to: (1) 
antidumping and countervailing duties, 
except that the authority to make final 
determinations as ‘Secretary’ or 
‘administering authority’ may not be 
redelegated beyond the Assistant 
Secretary for Trade Administration; and 
(2) determination, as ‘administering 
authority’, of subsidies on articles of 
quota cheese under Section 702 of the 
Trade Agreements Act of 1979 (93 Stat. 
269);” 

“t. The Foreign-Trade Zones Act of 
1934, as amended (19 U.S.C. 81a et seq.), 
and the implementing regulations in 15 
CFR Part 400, including authority to act 
for the Secretary in all Foreign-Trade 
Zones Board matters except grants of 
authority to establish new zones;” 
Arlene Triplett, 

Assistant Secretary for Administration. 
[FR Doc. 34976 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-DK-M 


National Oceanic and Atmospheric 
Administration 


South Atlantic Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

SUMMARY: The South Atlantic Fishery 
Management Council, established by 
Section 302 of the Magnuson Fishery 
Conservation and Management Act 
(Pub. L, 94-265), will meet to review 
comments from the Snapper-Grouper 
Fishery Management Plan (FMP) public 
hearings; update the Swordfish, Calico 
Scallop and Billfish FMP’s; receive a 
presentation from the National Marine 
Fisheries Service on a turtle excluder 
device, and discuss other management 
and administrative matters as 
necessary. 

DATES: The public meetings will 
convene on Monday, January 24, 1983, at 
approximately 1:30 p.m., and will 
adjourn on Thursday, January 27, 1983, 
at approximately noon. 

aporess: The public meetings will take 
place at the Sea Palms, Frederica Road, 
St. Simons Island, Georgia. 

FOR FURTHER INFORMATION CONTACT; 
South Atlantic Fishery Management 
Council, One Southpark Circle, Suite 
306, Charleston, South Carolina 29407, 


Telephone: (803) 571-4366. 
Dated: December 2, 1982. 
Joe P. Clem, 
Acting Chief, Operations Coordination Group, 
National Marine Fisheries Service. 
[FR Doc. 82-35033 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-22-4 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Exemption of Certain Man-Made Fiber 
Luggage and Related Products From 
Quota and Export Visa Requirements 


AGENCY: Committee for the 
Implementation of Textile Agreements. 
ACTION: Exempting during 1983 and until 
further notice certain luggage, handbags, 
and flat goods of man-made fibers in 
Category 669 pt. (Only T.S.U.S.A. 
numbers 706.3400, 706.3900, 706.4140, 
and 706.4150), from the levels of 
restraint and export visa requirements 
currently in effect for certain cotton, 
wool, and man-made fiber textile 
products, regardless of the date of 
export. 

A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on December 13, 1982 (47 FR 
55709). 


SUMMARY: Man-made fiber luggage, 
handbags, and flat goods in Category 
669 pt. (only T.S.U.S.A. numbers 
706.3400, 706,3900, 706.4140, and 
706.4150) were not included in the U.S. 
bilateral textile and apparel agreements 
when those agreements were negotiated. 
Effective on January 1, 1983, these 
products will be included in a newly- 
established category, Category 670, and 
are not intended to be subject to the 
limits of any bilateral textile and 
apparel agreements or export visa 
requirements. To prevent denial of entry 
of these products, the Chairman of the 
Committee for the Implementation of 
Textile Agreements, in the letter 
published below, directs the 
Commissioner of Customs to exempt 
from levels of restraint and export visa 
requirements man-made fiber textile 
products in Category 670 (T.S.U.S.A. 
numbers 706.3400, 706.3900, 706.4140, 
and 706.4150) during the twelve-month 
period beginning on January 1, 1983 and 
until further notice. 

EFFECTIVE DATES: January 1, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Claire McDermott, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
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Washington, D.C. 20230 (202/377-4212). 
Dated: December 21, 1982. 
Walter C. Lenahan, 


Chairman, Committee for the Implementation 
of Textile Agreements. 
December 21, 1982. 


Committee for the Implementation of Textile 
Agreements 
Commissioner of Customs, 
Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commissioner: To facilitate 
implementation of the U.S. textile import 
restraint program, it would be appreciated if, 
effective on January 1, 1983 and until further 
notice, you would exempt from the levels of 
restraint and export visa requirements man- 
made fiber textile products in Category 670 ' 
(formerly Category 669 pt.) from all countries, 
regardless of the date of export. 

This letter will be published in the Federal 
Register. 


Sincerely, 
Walter C. Lenahan, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 82-35026 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-25-™ 


Announcing an Import Restraint Level 
for Certain Wool Textile Products 
Exported From the Republic of the 
Maldives 


On October 7, 1982, there was 
published in the Federal Register (47 FR 
44365) a notice announcing that, on 
September 29, 1982, the United States 
Government, pursuant to the Section 204 
of the Agricultural Act of 1956, as 
amended, (7 U.S.C. 1864), as requested 
that Government of the Republic of the 
Maldives to enter into consultations 
concerning exports to the United States 
of women’s girls’, and infants’ wool 
sweaters in Category 446, produced or 
manufactures in the Republic of the 
Maldives. 

During the period November 30- 
December 3, 1982, consultations were 
held between representatives of the two 
governments. No mutually satisfactory 
agreement was reached on a solution to 
this problem; however, the United States 
Government will continue to consult 
with the Governmént of the Republic of 
the Maldives. In the meantime, under 
the terms of Section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854), the Government of the 
United States has informed the 
Government of the Republic of the 
Maldives, that, beginning on September 


?T.S.U.S.A. Numbers 706.3400, 706.3900, 706.4140, 
and 706.4150, 
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29, 1982 and extending through 
September 28, 1983, imports of wool 
textile products in Category 446 will be 
limited to a level of 15,210 dozen. 

Accordingly, in the letter published 
below the Chairman of the Committee 
for the Implementation of Textile 
Agreements directs the Commissioner of 
Customs to prohibit entry in the United 
States for consumption, or withdrawal 
from warehouse for consumption, of 
wool textile products in Category 446 
during the twelve-month period which 
began on September 29, 1982 in excess 
of the designated level of restraint. 


EFFECTIVE DATE: December 28, 1982. 


FOR FURTHER INFORMATION CONTACT: 

Ronald J. Sorini, International Trade 

Specialist, Office of Textiles and 

Apparel, U.S. Department of Commerce, 

Washington, D.C. 20230 (202/377-4212). 
Dated: December 21, 1982. 

Walter C. Lenahan, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


December 21, 1982. 


Committee for the Implementation of Textile 
Agreements 


Commissioner of Customs, 
Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and in accordance 
with the provisions of Executive Order 11651 
of March 3, 1972, as amended by Executive 
Order 11951 of January 6, 1977, you are 
directed, effective on December 28, 1982 and 
for the twelve-month period which began on 
September 29, 1982 and extends through 
September 28, 1983 to prohibit entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of wool textile products in Category 446, 
produced or manufactured in the Republic of 
Maldives and exported during the twelve- 
month period which began on September 29, 
1982, in excess of 15,210 dozen.’ 

Wool textile products in Category 446 
which have been exported to the United 
States prior to September 29, 1982 shall not 
be subject to this directive. 

Wool textile products in Category 446 
which have been released from the custody 
of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive. 

A detailed description of the textile 
categories in terms of T.S.U.S.A. numbers 
was published in the Federal Register on 
December 13, 1982 (47 FR 55709). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 


' The level of restraint has not been adjusted to 
reflect any imports after September 28, 1982. 


The actions taken with respect to the 
Government of the Republic of the Maldives 
and with respect to imports of wool textile 
products from the Maldives have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the 
Federal! Register. 

Sincerely, 

Walter C. Lenahan, 

Implementation of Textile Agreements. 
[FR Doc. 82-35025 Filed 12-23-82; 8:45 am] 
BILLING CODE 3510-25-M 


COMMODITY FUTURES TRADING 
COMMISSION 


Membership of the Commission’s 
Performance Review Board 


In accordance with Office of 
Personnel Management guidance under 
the Civil Service Reform Act, the 
Commodity Futures Trading 
Commission is publishing the following 
list of its officials who will henceforth 
serve as the members of the 
Commission's Performance Review 
Board. 

Acting Chairperson: Donald L. Tendick, 

Acting Executive Director 
Andrea M. Corcoran, Director, Division 

of Trading and Markets 
James A. Culver, Director, Division of 

Economics and Education 
Dennis A. Dutterer, General Counsel 
Thomas J. Loughran, Director, Division 

of Enforcement 

Issued by the Commission in Washington 
D.C., on December 21, 1982. 

Jean A. Webb, 

Deputy Secretary of the Commission. 
[FR Doc. 82-34960 Filed 12-23-82; 8:45 am] 
BILLING CODE 6351-01-M 


New York Mercantile Exchange; 
Proposed Amendments Relating to the 
Round White Potato Futures Contract 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Proposed contract market rule 
changes. 


SUMMARY: The New York Mercantile 
Exchange (“NYMEX” or “Exchange”) 
has submitted a proposal to amend its 
round white potato futures contract. The 
Exchange has proposed to replace the 
current procedure for delivery of the 
underlying physical commodity with a 
cash settlement mechanism. The 
Commodity Futures Trading 


Commission (“Commission”) has 
determined that the proposal is of major 
economic significance and that, 
accordingly, publication of the proposal 
is in the public interest, will assist the 
Commission in considering the views of 
interested persons, and is consistent 
with the purposes of the Commodity 
Exchange Act. 


DATE: Comments must be received on or 
before Jaunary 26, 1983. 


ADDRESS: Interested persons should 
submit their views and Comments to 
Jane K. Stuckey, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, D.C. 20581. 
Reference should be made to the New 
York Mercantile Exchange round white 
potato futures contract. 

FOR FURTHER INFORMATION CONTACT: 
Robert Clark, Division of Economics and 
Education, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, D.C. 20581 (202) 254-7303. 
SUPPLEMENTARY INFORMATION: The 
NYMEX has submitted a proposal to 
amend its round white potato futures 
contract. The Exchange has proposed to 
replace the current procedure for 
delivery of the underlying physical 
commodity with a cash settlement 
mechanism. Under the existing 
procedure, all positions remaining open 
on the last trading day for a delivery 
month are settled through delivery of 
U.S. No. 1, size A, round white potatoes 
grown in Maine, Connecticut or New 
York. At the buyer's option, delivery is 
made either: (1) F.O.B. origin point, 
inspection final, with seller allowing 
buyer a transportation allowance to 
Hunts Point Market, New York, New 
York, or, (2) delivered at the Hunts Point 
Market. Under the proposed cash 
settlement mechanism, each open 
position at the termination of trading in 
a contract month will be settled using a 
calculated final cash settlement price. 
The proposed settlement price is 
intended to reflect the value of 50-pound 
sacks of U.S. No. 1, size A, round white 
Maine potatotes delivered at Hunts 
Point Market, New York, 

The exchange proposes to calculate 
the final cash settlement price using 
daily prices at five terminal markets and 
daily Maine F.O.B. prices reported by 
the U.S. Department of Agriculture.’ As 
proposed by the exchange, the final cash 
settlement price would be calculated as 
the sum of two components: (1) A 
calculated Maine F.O.B. price and (2) an 
exchange published truck allowance to 


' The five terminal markets include: Baltimore, 
Maryland; Boston, Massachusetts; New York, New 
York; Philadelphia, Pennsylvania; and Pittsburgh, 
Pennsylvania. 
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reflect the cost of shipping potatoes from 
Maine to the Hunts Point Market. The 
calculated Maine F.O.B. price equals an 
estimated “Terminal Markets Price” iess 
an estimated “Freight Differential and 
Wholesale Markup” factor. The 
“Terminal Markets Price” is the average 
price reported during the last five 
trading days of the maturing contract at 
the five terminal markets. The “Freight 
Differential and Wholesale Markup” 
factor equals the average difference 
between prices reported at the five 
terminal markets and the reported 
Maine F.O.B. price during the last ten 
trading days of the maturing contract. 
The truck allowance is the allowance 
from Aroostook County, Maine to the 
Hunts Point Market as is published by 
the exchange from time to time. 

The Exchange has indicated that the 
proposal to replace the current delivery 
procedure with a cash settlement 
mechanism is expected to eliminate the 
transaction costs and potential problems 
associated with physical delivery. The 
NYMEX believes that the proposed cash 
settlement mechanism will ensure the 
convergence between cash and futures 
prices at the termination of trading, and 
will provide for continued use of the 
potato contract for hedging and price 
basing. 

The proposed amendments to the 
round white potato contract would 
become effective immediately after 
Commission approval for all contract 
months subsequently listed by the 
Exchange for trading, but would not be 
applicable to currently listed months. 

In accordance with Section 5a(12) of 
the Commodity Exchange Act, 7 U.S.C. 
7a(12) (Supp. V 1981), the Commission 
has determined that the proposal 
submitted by the NYMEX cncerning its 
round white potato futures contract is of 
major economic significance. 
Accordingly, the NYMEX’s proposed 
amendments to Rules 60.06, 60.07 and 
60.09 are printed below, using italics to 
indicate additions and bracketing to 
indicate deletions. 


* * * * * 


60.06 SETTLEMENT 


Each round white potato futures 
contract remaining open at the close of 
business on the last day of trading in 
the current contract month shall be 
settled in cash by 4:30 p.m. of the next 
business day at the final settlement 
price calculated by the Exchange 
according to the formula set forth in 
Rule 60.07. Such settlement shall occur 
in accordance with the provisions of 
Exchange Rule 41.07. 


60.07 FINAL SETTLEMENT PRICE 

The final settlement price shall be 
that price which is the Terminal 
Markets Price less the Calculated 
Freight Differential and Wholesale 
Markup plus the NYMEX published 
truck allowance, based upon the 
definitions. 

The five terminal markets referred to 
in this section are: Baltimore, Maryland; 
Boston, Massachusetts; New York, New 
York; Philadelphia, Pennsylvania: and 
Pittsburgh, Pennsylvania. 

All terminal market prices and Maine 
Free on Board (F.O.B.) prices will be the 
daily quotes as reported by the Federal 
State Market News Service of the 
United States Department of Agriculture 
for 50 pound sacks of U.S. No. 1, Size A, 
round white Maine potatoes. 


(A) Determination of Terminal Market 
Price 


(1) Individual Terminai Market 
Averages 


The Individual Terminal Market 
Averages shall be that price which is 
the mean of the prices within each 
terminal market for the last five trading 
days of that contract month (or, if price 
quotes are unavailable on any day, the 
mean of prices on those days for which 
prices are available) for each of the five 
terminal markets; 


(2) Terminal Markets Price 


The Terminal Markets Price shall be 
that price which is the mean of the 
Individual Terminal Market Averages 
(determined in 60.07(A}(1)) for the five 
terminal markets. 


(B) Determination of Calculated Freight 
Differential and Wholesale Markup 


(1) Individual Markets Calculated 
Freight Differential and Wholesale 
Markup 


The Individual Markets Calculated 
Freight Differential and Wholesale 
Markup shall be that amount which is 
the mean of the difference between the 
terminal market price and the Maine 
F.O.B. price for the last ten trading days 
of that contract month (or, if price 
quotes are unavailable for either the 
terminal market price or Main F.O.B. 
price on any day, the mean of the 
difference between the terminal market 
price and the Maine F.O.B. price for 
those days on which both prices are 
available) for each of the five terminal 
markets; 


(2) Calculated Freight Differential and 
Wholesale Markup 


The Calculated Freight Differential 
and Wholesale Markup shall be that 
amount which is the mean of the 
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Individual Markets Calculated Freight 
Differential and Wholesale Markup 
(determined in 60.07(B)(1)) for the five 
terminal markets. 


(C) Exchange Published Truck 
Allowance 


The truck allowance is the allowance 
from Aroostook County South of Van 
Buren and Guerette to Hunts Point 
Market, Bronx, New York as is 
published by the Exchange from time to 
time. 


[60.09 DELIVERY PROCEDURE 
(A) Open Longs 


Clearing Members having open long 
positions shall give the Clearing House 
written notice of such positions by 5:00 
p.m. on the last trading day established 
for the delivery month. The notice shall 
list the purchase price and the date of 
purchase for each open long position in 
the delivery month and shall indicate 
whether each contract is a House or a 
Customer Account. 


(B) Intention to Deliver Notice 


(1) An Intention to Deliver Notice 
shall be given by the seller to the 
Clearing House by 3:00 p.m. on any 
business day following the last trading 
day established for the delivery month, 
but not later that the 15th business day 
of the delivery month in the case of 
delivery months other than November or 
the last business day of November in the 
case of the November delivery month. 

(2) The Intention to Deliver Notice 
shall be on the form prescribed by the 
Clearing House, which form shall be 
properly completed, signed and 
delivered to the Clearing House. 

- (3) Upon receipt of the Intention to 
Deliver Notice, the Clearing House shall 
promptly pass it to the oldest buyer. 


(C) Delivery Instructions 


(1) By 12:00 noon on the calendar day 
following receipt by the buyer of the 
Intention to Deliver Notice, either: 

(a) The buyer shall notify the Clearing 
House and the seller in writing whether 
he elects to take delivery at point of 
origin or at a final inspection point. If he 
elects to take delivery at point of origin, 
he shall indicate the destination point. If 
he elects to take delivery at a final 
inspection point, he shall indicate the 
final inspection and the destination 
points; or 

(b) The buyer and seller shall each 
notify the Clearing House in writing of 
an agreement pursuant to Rule 60.12. 

(2) If no notice has been given to the 
Clearing House pursuant to section 
(1)(b) above and the buyer fails to give 
delivery instructions pursuant to section 
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(1)(a) above within the prescribed time 
period, he shall be charged $100.00 per 
contract. The Exchange shail bill the 
buyer for such charge and, when 
collected, shall remit it to the seller. If 
the buyer fails to give such delivery 
instructions by 12:00 noon on the second 
calendar day after receiving the 
Intention to Deliver Notice, he shall be 
delinquent in performance. 

(3) The seller shall make himself 
available to receive the buyer's delivery 
instructions until 12:00 noon of each 
calendar day on which such instructions 
may be given by the buyer. 


(D) Delivery Notice 


(1) The seller shall give the Clearing 
House a Delivery Notice corresponding 
to the Intention to Deliver Notice by 3:00 
p.m. on any business day not later than 
the second business day following his 
receipt of the buyer's delivery 
instructions, provided, however, that if 
the buyer gives his delivery instructions 
on the same day as he receives the 
Intention to Deliver Notice, the time of 
the seller to give the Delivery Notice to 
the Clearing House shall be computed 
under this section and section (3) below 
as if the buyer had given his delivery 
instructions on the following calendar 
day. 
(2) The seller shall cause the truck or 
car to move no later than the business 
day after he gives the Delivery Notice to 
the Clearing House. 

(3) If the seller fails to give a Delivery 
Notice or if the seller fails to cause the 
truck or the car to move within the 
prescribed time periods, he shall be 
charged $100.00 per contract for each 
subsequent business day that such 
failure continues, not to exceed two 
business days. The Exchange shall bill 
the seller for such charge, and, when 
collected, shall remit it to the buyer. If 
the seller fails to give a Delivery Notice 
by the fourth business day following his 
receipt of the buyer's delivery 
instructions, he shall be delinquent in 
performance. If the seller fails to cause 
the truck or car to move by the calendar 
day after the fifth business day 
following his receipt of the buyer's 
delivery instructions, he shall be 
delinquent in performance. 

(4) The Delivery Notice shall be on the 
form prescribed by the Clearing House, 
which form shall be properly completed, 
signed and delivered to the Clearing 
House. The Delivery Notice shail set 
forth a valid (“live”) original Federal- 
State inspection certificate number 
applicable to the potatoes to be 
delivered and the amount to be paid by 
the buyer. 

(5) Upon receipt of the Delivery 
Notice, the Clearing House shall 


promptly pass it to the corresponding 
buyer. 

(6) The day the buyer receives the 
Delivery Notice shall be referred to as 
the Notice Day. 


(E) Shipment and Shipping Documents 
(1) Truck Delivery Option 


(a) The seller shall ensure that the 
shipping documents include (i) the final 
inspection and/or destination points as 
specified in the buyer's delivery 
instructions; (ii) a statement that ten 
extra bags have been included in the 
shipment; (iii) a statement that the 
shipment is a New York Mercantile 
Exchange tender; and (iv) instructions to 
the trucking company that the truck 
must arrive at the final inspection point 
on a business day by 2:00 p.m.; and (v) 
instructions to the trucking company 
that it is the buyer’s responsibility to 
unload the truck. 

(b) The seller shall be responsible for 
obtaining a truck for delivery to the final 
inspection point and notifying the 
trucking company of the destination 
point specified in the buyer's delivery 
instructions prior to the loading of the 
truck. 

(c) The seller shall cause the truck to 
move to the final inspection point over a 
commercially acceptable route. 

(d) The seller shall promptly notify the 
Clearing House and the buyer of the 
anticipated time and date of arrival of 
the truck at the final inspection point. 

(e) the seller shall agree with the 
trucking company that after completion 
of a final inspection in New York the 
trucking company will move the truck to 
any point within the Hunts Point Market 
free of charge to the buyer, or, at the 
option of the buyer, to a point within a 
thirty mile radius of the final inspection 
point at a charge to the buyer of $25.00 
to be paid by the seller and charged to 
the buyer. 

(f}) The buyer shall be responsible for 
unloading the truck at the destination 
point. The seller shall allow $50.00 for 
such unloading. 


(2) Rail Delivery Option 


(a) The seller shall ensure that the 
shipping documents include (i) the final 
inspection and/or destination points as 
specified in the buyer's delivery 
instructions; (ii) a statement that ten 
extra bags have been included in the 
shipment; and (iii) a statement that the 
shipment is a New York Mercantile 
Exchange tender. 

(b) Every delivery shall carry storage- 
in-transit privileges as permitted by the 
railroad concerned. 

(c) The seller shall take such action as 
is necessary to assure that any through 
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freight rate allowed by the originating 
railroad upon reconsignment to 
destination point other than the final 
inspection point is made available to the 
buyer. 

(d) Adjustment for any charges which 
are borne by the seller pursuant to these 
rules, including turn-over and protection 
charges (heating or icing) when 
applicable, shall be made promptly upon 
presentation by the buyer to the seller of 
an invoice for such charges. 

(e) Protection charges (i.e, heating or 
icing) accruing after risk of loss is 
assumed by the buyer shall be borne by 
the buyer. 


(F) Replacement Delivery 


(1) In the event the truck or car fails to 
grade at the final inspection point the 
seller must within four business days 
after notification of failure to grade, but 
no later than the last business day of the 
delivery month in the case of delivery 
months other than November or the fifth 
business day of December in the case of 
the November delivery month, issue a 
replacement Delivery Notice and make 
delivery which meets the requirements 
of this contract provided, however, that 
the final inspection must be completed 
by the time specified in Rule 60.11(B)(4). 
Replacement Delivery Notices may be 
given to the Clearing House until 4:00 
p.m. on any business day. The seller has 
the option of tendering a replacement 
delivery by truck, or by rail, as follows: 


(a) Replacement Delivery by Truck 


(i) The seller may tender a truck 
replacement, with a valid (“live”) 
original inspection certificate, from any 
point of origin, routed to the final 
inspection point originally designated by 
the buyer, subject to a final inspection at 
such final inspection point; or (ii) the 
seller may tender a truck replacement, 
from any point of origin, at the final 
inspection point originally designated by 
the buyer, with a valid (“live”) final 
inspection certificate issued at such 
final inspection point; or (iii) the seller 
may tender a truck replacement at any 
point of origin FOB inspection final at a 
2%% discount from the last settling price 
with a valid (“live”) original inspection 
certificate provided that: (aa) the 
original inspection is conducted on a 
continuous basis; (bb) the lot inspected 
grades U.S. No. 1, Size A, 2 inch 
minimum-4 inch maximum; and (cc) the 
lot inspection has no more than a total 
of 8 percent of the potatoes by weight 
which fail to meet the requirements for 
the grade, provided further (i) that 
included within such eight percent 
tolerance, the following maximums for 
specific defects shall apply—four 
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percent for external defects; four percent 
for internal defects; and three percent 
for potatoes which are affected by 
freezing, southern bacterial wilt, ring rot 
or late blight, with no more than double 
said percentages in any one sample; and 
(ii) that the potatoes are free of sofi rot, 
wet breakdown and freezing. 


(b) Replacement Delivery by Rail 


(i) The Seller may tender a car 
replacement with a vaild (“live”) 
original inspection certificate, from any 
point of origin, routed to the final 
inspection point originally designated by 
the buyer, subject to a final inspection at 
such final inspection point; or (ii) the 
seller may tender as car replacement, 
from any point of origin, at the final 
inspection point originally designated by 
the buyer, with a vaild (“live”) final 
inspection certificate issued at such 
final inspection point; or (iii) the seller 
may tender a car replacement at any 
point of original FOB inspection final at 
a 2%% discount from the last settling 
price with a valid (“live”) original 
- inspection certificate provided that: (aa) 
the original inspection is conducted on a 
continous basis; (bb) the lot inspected 
grades U.S. No. 1, Size A, 2 inch 
mininum-—4 inch maximum; and (cc) the 
lot inspected has no more than a total of 
8 percent of the potatoes by weight 
which fail to meet the requirements for 
the grade, provided further (i) that 
included within such eight percent 
tolerance, the following maximums for 
specific defects shall apply—four 
percent for external defects; four percent 
for internal defects; and three percent 
for potatoes which are affected by 
freezing, southern bacterial wilt, ring rot, 
or late blight; with no more than double 
said percentages in any one sample; and 
(ii) that the potatoes are free of soft rot, 
wet breakdown and freezing. 

(2) In lieu of replacement deliveries 
under section (F)(1) above, the seller 
may enter into an agreement with the 
corresponding buyer pursuant to Rule 
60.12. 


(G) Settling Price 


The last settling price for the delivery 
month shall be the basis for delivery. 
(H) Non-Transferable 

The buyer who receives a Delivery 
Notice from the Clearing House shall be 
deemed to have agreed to accept 
delivery. Intention to Deliver Notices 
and Delivery Notices are not 
transferable. 


(I) Delivery Day 

The Delivery Day shall be the day on 
which delivery is completed. Delivery is 
completed at the following times: 


(1) if the buyer has elected to take 
delivery at a final inspection point, 
when the truck or car has passed the 
final inspection; 

(2) if the buyer has elected to take 
delivery at point of origin, thereby 
waiving final inspection, when the buyer 
receives the Delivery Notice; 

(3) if the buyer has been given a 
replacement Delivery Notice which 
requires final inspection to be made at a 
final inspection point, when the truck or 
car has passed final inspection; 

(4) if the buyer has been given a 
replacement Delivery Notice which has 
a valid (“live”) final inspection 
certificate, when the buyer receives the 
replacement Delivery Notice. 

(5) If the buyer has been given a 
replacement Delivery Notice which 
provides for delivery FOB point of 
origin, when the buyer receives the 
replacement Delivery Notice. 


(j) Risk of Loss 


The risk of loss for the potatoes 
delivered hereunder shall pass from 
seller to buyer when delivery is 
completed in accordance with section (I) 
above. 


(K) Payment 


The buyer shall pay the seller by 
certified check by 12:00 noon of the 
business day following the Delivery 
Day. 

Payment shall be based on the total 
weight of the potatoes delivered as 
indicated on the Delivery Notice. 
Payment shall not be required for any 
quantity delivered in excess of 50,000 
pounds.] 


* * * * * 


Other materials submitted by the ~ 
NYMEX in support of the proposed rules 
may be available upon request pursuant 
to the Freedom of Information Act (5 
U.S.C. 552) and the Commission’s 
regulations thereunder (17 CFR Part 145 
(1981)). Requests for copies of such 
materials should be made to the FOIA, 
Privacy and Sunshine Acts Compliance 
Staff of the Office of the Secretariat at 
the Commission's headquarters in 
accordance with 17 CFT 145.7 and 145.8. 

Any person interested in submitting 
written data, views or arguments on the 
proposed amendments should send such 
comments to Jane K. Stuckey, Secretary, 
Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, D.C. 20581, by January 26, 
1983. Such comment letters will be 
publicly available except to the extent 
they are entitled to confidential 
treatment as set forth in 17 CFR 145.5 
and 145.9. 


Issued in Washington, D.C., on December 
21, 1982. 
Jean A. Webb, 
Deputy Secretary of the Commission. 
[FR Doc. 82-34961 Filed 12-23-82; 8:45 am] 
BILLING CODE 6351-01-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Consumer Product Safety Standard for 
Rotary Walk-Behind Power Lawn 
Mowers; Information Collection 
Request 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice of information collection 
request. 


SUMMARY: The Commission is seeking 
Office of Management and Budget 
clearance for information collection in a 
study mandated by Congress to assess 
the impact on consumers of a 
Congressionally prescribed amendment 
to the Commission's safety standard for 
rotary walk-behind power lawn mowers. 


SUPPLEMENTARY INFORMATION: On 
February 15, 1979, the Commission 
published a final consumer product 
safety standard to reduce the estimated 
77,000 injuries that occur each year from 
contact with the moving blades of walk- 
behind power lawn mowers (44 FR 9990) 
(16 CFR Part 1205). The effective date of 
the standard was originally to be 
December 31, 1981. However, in the 1980 
appropriations bill (Pub. L. 96-526), the 
Congress delayed the effective date until 
June 30, 1982. 

A detailed explanation of the 
background and rationale for the 
standard is given in the Federal Register 
notice that issued the standard. Briefly, 
the standard reduces the risk of injury 
from blade contact with rotary power 
lawn mowers by mandating two main 
performance requirements. First, in 
order to reduce injuries to the hand of 
the operator, § 1205.5(a)(1) of the 
standard requires that the mower have a 
blade control that will stop the blade 
within 3 seconds of the time that the 
operator releases the handle of the 
mower. This is intended to ensure that 
when the operator's hands leave the 
handle, the blade will stop before the 
operator can put his or her hands in the 
vicinity of the blade. This requirement 
will also reduce foot injuries that occur 
when the operator is working or moving 
around the mower and is not holding on 
to the handle. 

In order to further reduce foot injuries, 
§ 1205.4{a) of the standard requires that 
areas of the mower that can be reached 
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by the operator's foot when he or she is 
holding the handle (the rear 120° of the 
mower) shall be constructed so that a 
specified probe that approximates the 
human foot cannot be brought into 
contact with the blade from these areas. 

The requirement that the blade stop 
within 3 seconds of the release of the 
handle can be accomplished in two 
ways. First, the blade can be 
disconnected from the mower’s power 
source and brought to a stop while the 
power source continues to operate. This 
approach is usually expected to involve 
a brake-clutch unit to disconnect the 
blade and brake it to a stop within the 
allowable 3 seconds. The other way of 
accomplishing this requirement is to turn 
off the power source, thereby bringing 
the blade and the power source to a stop 
together. 

If the blade is stopped the engine 
(“engine-kill”), § 1205(a)(1)(iv) of the 
standard originally required that the 
mower have a power restart mechanism. 
This requirement was included because 
it seemed likely that users 
inconvenienced by the need to manually 
restart a mower that stopped every time 
the handle was released would attempt 
to disable the blade-stop control. 

Congress, however, in subsection 
1212(a) of the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 97-35; 
95 Stat. 724), required the Commission to 
amend its lawn mower standard so that 
rotary-type lawn mowers which stop the 
engine within three seconds of release 
of the handle by the operator and which 
have only a manual restart of the engine 
would be deemed in compliance with 
the standard, provided that the engine 
starting controls are within 24 inches of 
the top of the mower’s handles or, 
alternatively, that the mower is 
equipped with a 360° protective foot 
shield. See 46 FR 54932; November 5, 
1981. 

Further, subsection 1212(b) of the 
Omnibus Budget Reconciliation Act of 
1981 requires the Commission to 
conduct a study of the effect on 
consumers of the amendment prescribed 
by subsection 1212(a) and to report the 
results of such study by June 30, 1984. 
This information collection proposal is 
in response to that Congressional 
mandate. The information for the study 
will be collected by a private contractor 
that will screen 70,000 to 90,000 
members of its national consumer panel 
through a short mail questionnaire to 
identify about 1,500 consumers who 
have purchased a new mower since July 
1, 1982. The members of the panel who 
are selected for the follow-up telephone 
interview will be asked about the safety 
features on their new mowers and the 
manner in which they have utilized 


- those features. This study will enable 


the Commission and Congress to 
evaluate and compare the degree to 
which consumers operate complying 
walk-behind power mowers in the 


~ manner intended. 


DATE: Comments on this review/ 
clearance application must be submitted 
on or before January 27, 1983. 
ADDRESS: Send comments to Ms. Gwen 
Pla, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Room 3001, 
Washington, D.C. 20503. Copies of the 
request for OMB review and clearance 
may be obtained from the Reading 
Room, Consumer Product Safety 
Commission, 1111 18th Street, NW., 
Washington, D.C. 20207. 
FOR FURTHER INFORMATION CONTACT: 
Charles R. Casper, Jr., Office of Budget 
and Program Implementation, Consumer 
Product Safety Commission, 
Washington, D.C. 20207, (301) 492-6529. 
Dated: December 21, 1982. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 62-35043 Filed 12-23-82; 8:45 am] 
BILLING CODE 6355-01-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Command and General Staff College 
Advisory Committee; Meeting — 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463) announcement is made 
of the following committee meeting: 

Name: Command and General Staff 
College (CGSC) Advisory Committee. 

Date: January 11-13, 1983. 

Place: College Conference Room, Bell 
Hall, Ft. Leavenworth, KS 66027, Phone 
913-684-2741. 

Time: 2000-2200, January 11, 1983; 
0900-1630, January 12, 1983; 0900-1400, 
January 13, 1983. 

Proposed Agenda: 2000-2200, January 
11, 1983: Review of CGSC educational 
program; 0900-1630, January 12, 1983: 
Continuation of review; 0900-1000, 
January 13, 1983: Continuation of 
review; 1000-1130, January 13, 1983: 
Executive session; and 1300-1430, 
January 13, 1983: Report to the 
Commandant. 

The purpose of the meeting is for the 
Advisory Committee to examine the 
entire range of College operations and, 
where appropriate, to provide advice 
and recommendations to the College 
Commandant and Faculty. 
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The meeting will be open to the public 
to the extent that space limitations of 
the meeting location permit. Because of 
these limitations, interested parties are 
requested to reserve space by contacting 
the Committee’s Executive Secretary. 
Philip J. Brookes, 

Executive Secretary, CGSC Advisory 
Committee. 

{FR Doc. 62-35050 Filed 12-23-82; 8:45 am] 
BILLING CODE 3710-08-M 


Office of the Secretary 


Public information Collection 
Requirement—Request Submitted to 
OMB for Review 


The Department of Defense has 
submitted to OMB for review the 
following request for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains: (1) 
Type of Submission; (2) Title of 
Information Collection and Form 
Number if applicable; (3) Abstract 
statement of the need for and the uses to 
be made of the information collected; (40 - 
Type of Respondent; (5) An estimate of 
the number of responses; (6) An 
estimate of the total number of hours 
needed to provide the information; (7) 
To whom comments regarding the 
information collection are to be 
forwarded; and (8) The point of contact 
from whom a copy of the information 
proposal may be obtained. 


New 
1983 Applicant Survey 


To determine the program knowledge, 
recruiting/enlistment experiences, 
attitudes, and other characteristics of 
applicants to the All-Volunteer Force, to 
obtain information essential to the 
interpretation of results of the 
Congressionally mandated Enlistment 
Bonus Test being conducted by DOD. 
Information will permit profiling of 
applicants and their reasons for 
enlisting or not enlisting. Information 
will assist in policy planning and other 
manpower planning efforts. 

Individuals and households; 5,030 
respondents; 2,515 burden hours. 

Forward comments to Mr. Edward 
Springer, OMB Desk Officer, Room 3235, 
NEOB, Washington, DC 20503, and Mr. 
John V. Wenderoth, DoD Clearance 
Officer, OASD(C), DIRMS, IRAD, Room 
1A658, Pentagon, Washington, DC 20301, 
telephone (202) 697-1195. 

A copy of the information collection 
request may be obtained from Mr. 
Robert L. Newhart, OASD, MRA&L(PI), 
Room 3C800, Pentagon, Washington, DC 
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20301, telephone (202) 695-0643. This 
survey is under contract. 

M. S. Healy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

December 20, 1982. 

[FR Doc. 82~34942 Filed 12-23-82: 8:45 am] 

BILLING CODE 3801-10-M 


DEPARTMENT OF ENERGY 
Energy Information Administration 


Revision of Alternative Fuel Price 
Ceilings and Incremental Price 
Threshold for High Cost Natural Gas; 
Correction 


The Energy Information 
Administration (ELA) published in the 
December 20, 1982 Federal Register (47 
FR 56699) on behalf of the Federal 
Energy Regulatory Commission (FERC) 
the incremental pricing threshold for 
high cost natural gas, to be effective 
January 1, 1983. Subsequent to the 
publication the EIA discovered an error 
in column three of the notice for the 
volume-weighted average price for No. 2 
distillate fuel oil landed in the greater 
New York City Metropolitan Area 
during October 1982. The correct 
volume-weighted average price is $42.04 
per barrel. This error does not change. 
the threshold price that was previously 
published. 

FOR FURTHER INFORMATION CONTACT: 
Leroy Brown, Jr., Energy Information 
Administration, 1000 Independence 
Avenue, SW., Room BE-034, 
Washington, D.C. 20585, Telephone: 
(202) 252-6077 

Issued in Washington, D.C., December 21, 

1982. 

Albert H. Linden, Jr., 

Deputy Administrator, Energy Information 
Administration. 

[FR Doc. 82-35046 Filed 12-22-82; 10:12 am] 

BILLING CODE 6450-01-M 


Office of Energy Research 


DOE/NSF Nuclear Science Advisory 
Committee; Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following meeting: 

Name: DOE/NSF Nuclear Science 
Advisory Committee. 

Date and time: Wednesday, January 
12, 1983—9:00 a.m.—6:00 p.m. 

Place: The National Science 
Foundation, Room 338, 1800 G Street, 
NW., Washington, DC. 

Contact: John R. Erskine, U.S. 
Department of Energy, Division of 


Nuclear Physics, ER-23 GTN, 
Washington, DC 20545. Telephone: 301- 
353-3613, FTS 233-3613. 

Purpose of Committee: To provide 
advice to the Department of Energy and 
the National Science Foundation on the 
management of and long range planning 
for basic nuclear research programs. 

Tentative agenda: Discussion of 
procedure for evaluating facility 
proposals; Planning for revision of Long 
Range Plan; Discussion of status of 
subcommittees; Discussion of DOE and 
NSF fuding; and Public Comment. 

Public participation: The meeting is 
open to the public. The Chairperson of 
the Committee is empowered to conduct 
the meeting in a fashion that will 
facilitate the orderly conduct of 
business. Any member of the public who 
wishes to file a written statement with 
the Committee will be permitted to do 
so, either before or after the meeting. 
Member of the public who wish to make 
oral statements pertaining to agenda 
items should contact Gloria Decker at 
202-252-8990. Requests must be 
received at least five days prior to the 
meeting and reasonable provisions will 
be made to include the presentation on 
the agenda. 

Transcripts: Available for public 
review and copying at the Public 
Reading Room, Room 1E-190, Forrestal 
Building, 1000 Independence Avenue, 
SW, Washington, D.C. between 8:00 a.m. 
and 4:30 p.m., Monday through Friday, 
except Federal holidays. 

Issued at Washington, D.C. on December 
20, 1982. 

Howard H. Raiken, 

Deputy Advisory Committee Management 
Officer. 

[FR Doc. 82-34919 Filed 12-23-82; 8:45 am] 

BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. ER83-63-000) 


Appalachian Power Co.; Order 
Accepting Rates for Filing, Noting 
interventions and Terminating Docket 


Issued: December 17, 1982. 


On October 26, 1982, the American 
Electric Power Service Corporation, on 
behalf of Appalachian Power Company 
(APCO), tendered for filing Modification 
No. 19, Service Schedule I, to an existing 
Interconnection Agreement between 
APCO and Virginia Electric and Power 
Company (VEPCO).' 


‘ See Attachment A for rate schedule designation. 
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APCO currently provides VEPCO with 
600 MW of power and associated energy 
from its Tanners Creek Unit Nos. 1 
through 3; its Gavin Unit Nos. 1 and 2; 
and its Amos Unit No. 3 under an 
Interconnection Agreement which 
expires on December 31, 1982. The 
instant filing establishes a replacement 
service for the expiring service. APCO 
states that the new service will give 
VEPCO greater flexibility in purchasing 
capacity and energy than was provided 
under the expiring Service Schedule H. 
The modified agreement will provide 600 
MW of capacity and energy to VEPCO 
for a two-year period beginning January 
1, 1983, the proposed effective date, and 
expiring on December 31, 1984. 

The filing provides that APCO will 
charge VEPCO a fixed monthly demand 
charge of $2.8 million which will be 
effective for the entire two-year contract 
period. Energy will be provided in two 
parts: (1) Part I energy equal to 150 
MWh per hour on a take-or-pay basis, 
and (2) Part II energy of up to 450 MWh 
per hour at VEPCO’s discretion. Part I 
energy will be billed at 1 mill per kWh 
plus the average monthly fuel cost at the 
Tanners Creek Unit Nos. 1, 2, and 3 
during the billing month, as adjusted for 
transmission losses. Part II energy will 
be billed at 1 mill per kWh plus the 
average monthly fuel cost at Amos Unit 
No. 3 and at Gavin Unit Nos. 1 and 2 
during the billing period again adjusted 
for transmission losses. This proposed 
service is considered firm except for two 
contingencies associated with the 
sellers’ coal supply. The purpose of the 
purchase by VEPCO is for the 
displacement of oil-fired power with 
cheaper coal-fired power 

Notice of the filing was published in 
the Federal Register with comments due 
on or before November 22, 1982. A 
motion to intervene and request for a 
one day suspension was filed by the 
North Carolina Eastern Municipal Power 
Agency (Power Agency) and the 
ElectriCities of North Carolina 
(ElectriCities). 

These entities seek a one day 
suspension and a hearing so that an 
investigation of the rates and charges 
may be conducted and the amounts 
collected will be subject to refund. The 
Power Agency is a partial requirements 
customer of VEPCO while ElectriCities’ 
members are full requirements VEPCO 
customers. The customers contend that 
any purchased power contracts entered 
into by VEPCO will ultimately be 
reflected in their wholesale rates. 
Specifically, the intervenors contend 
that they must be assured that APCO is 
properly assigning the high-cost coal 
developed from subsidiary resources, 
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and that APCO is not assigning all such 
fuel costs to interchange transactions 
such as that contemplated by the instant 


filing. 


Under Rule 214 of.the Commission's 
Rules of Practice and Procedure (18 CFR 
385.214), the motion to intervene filed by 
the Power Agency and ElectriCities 
serves to make them parties to this 
proceeding absent opposition within 15 
days. 

With respect to the intervenors’ 
request for suspension and a hearing 
based on their desire to be assured that 
APCO is not assigning all of the high- 
cost coal from its subsidiaries as fuel 
costs in this purchased power 
transaction, we find that the intervenors 
have not raised an issue which warrants 
suspension or hearing. Our analysis 
indicates that in 1981, the six designated 
operating units supplying power to 
VEPCO were only partially fueled by 
subsidiary coal. In addition, the power 
purchased by VEPCO will be priced at 
the average monthly cost of fuel 
consumed at the supplying generating 
units. Consequently, we believe that the 
intervenors’ concern that the subsidiary 
coal will be assigned exclusively to the 
VEPCO sale is unwarranted and does 
not serve as a basis for initiating a 
hearing. 

We also note that the Power Agency 
and ElectriCities do not question the 
prudence of APCO's coal purchases 
from its subsidiary, but limit their 
concern strictly to the assignment of 
such purchases to the interchange 
transaction. Because the six generating 
units furnishing the power for this sale 
are among the highest fuel cost units on 
the American Electric Power System,” 
these units are precisely the ones which 
would be expected to provide the energy 
for any off-system sale to VEPCO or 
others, and these units form a proper 
basis for pricing the interchange service. 
We believe that it is both appropriate, 
and a common industry practice to 
assign the highest fuel cost to off-system 
sales, while lower fuel cost resources 
are reserved for the benefit of the APCO 
native load customers who, through 
their rates, provide for the construction 
and operation of the generating 
facilities. 

Since the Power Agency and 
ElectriCities have raised no issues of 
law or fact which would warrant an 
evidentiary hearing, and furthermore, 
since our analysis indicates that the 
rates tendered for filing by APCO are 
not excessive, APCO's submittal will be 


* APCO is an operating company within the AEP 
system. 


accepted for filing to become effective 
on January 1, 1983, as requested. 

The Commission orders: 

(A) Appalachian Power Company's 
submittal in this docket is hereby 
accepted for filing to become effective 
on January 1, 1983, without suspension. 

(B) The request by North Carolina 
Eastern Municipal Power Agency and 
ElectriCities of North Carolina to 
suspend APCO's filing for one day and 
initiate a hearing is hereby denied. 

(C) Docket No. ER83-63-000 is hereby 
terminated. 

(D) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F, Plumb. 
Secretary. 


Attachment A—Appalachian Power 
Company 

Supplement No. 16 to Rate Schedule FPC 
No. 16 (Supersedes Supplement No. 11). 
[FR Doc. 82-34993 Filed 12-23-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER81-387-002] 


Central Power and Light Co.; Refund 
Report ; 
December 20, 1982. 

Take notice that on December 2, 1982, 
Central Power and Light Company filed 
a refund report pursuant to the 
Commission's letter order dated March 
11, 1982. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, D.C. 20426, on or 
before December 30, 1982. Comments 
will be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-34994 Filed 12-23-82; 8:45 am} 
BILLING CODE 6717-01-M 


(Docket No. QF83-11-000) 


Hote! Del Coronado; Application for 
Commission Certification of Qualifying 
Status of a Cogeneration Facility 


December 20, 1982. 

On October 15, 1982, Hotel Del 
Coronado of 1500 Orange Avenue 
Coronado, California 92118, filed with 
the Federal Energy Regulatory 
Commission (Commission) an 
application for certification of a facility 
as a qualifying cogeneration facility 
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pursuant to § 292.207 of the 
Commission's rules. The application 
was completed on December 9, 1982. 

The topping-cycle cogeneration 
facility will be located in Coronado, 
California. The primary energy source 
will be natural gas. The electric power 
production capacity will be 800 
kilowatts. The waste heat recovery 
boiler is capable of producing 6000 
pounds of steam per hour at 100 PSI. The 
turbine is a dual fuel unit capable of 
operating in parallel with the power 
utility or separately as a stand-by 
system. Installation of the facility began 
April, 1982. No electric utility, electric 
holding company or any combination 
thereof has any ownership interest in 
the facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 


* applicant. Protests will be considered by 


the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 62-34995 Filed 12-23-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER83-181-000] 


idaho Power Co.; Filing 


December 21, 1982. 

Take notice that on December 7, 1982, 
Idaho Power Company (Idaho) tendered 
for filing in compliance with the Federal 
Energy Regulatory Commission's Order 
of October 7, 1978, a summary of sales 
made under the Company's ist Revised 
FERC Electric Tariff, Volume No. 1 
(Supersedes Original Volume No. 1) 
during October 1982, along with cost 
justification for the rate charged. The 
filing included the following 
supplements: 


Utah Power & Light Company—Supplement 
12 


Sierra Pacific Power Company—Supplement 
10 

Portland General Electric Company— 
Supplement 9 
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Washington Water Power Company— 
Supplement 9 

Puget Sound Power & Light Company— 
Supplement 3 

San Diego Gas & Electric Company— 
Supplement 6 

Los Angeles Water and Power Company— 
Supplement 8 

Southern California Edison Company— 
Supplement 9 

City of Burbank—Supplement 8 

City of Pasadena—Supplement 8 

City of Glendale—Supplement 8 


Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 5, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 82-34996 Filed 12-23-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ES83-18-000) 


Illinois Power Co.; Application 


December 20, 1982. 


Take notice that on December 15, 
1982, Illinois Power Company 
(Applicant) filed an application seeking 
an order pursuant to Section 204 of the 
Federal Power Act authorizing the 
issuance of not more than $400 million 
of short-term notes to be issued from 
time to time with a final maturity date of 
not later than December 31, 1984. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with 
§§ 385.211 or 385.214 of the 
Commission's Rules of Practice and 
Procedure. All such petitions or protests 
should be filed on or before December 
29, 1982. Copies of this filing is on file 
with the Commission and is available 
for public inspection. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 82-34997 Filed 12-23-82; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. ER83-186-000] 


Kansas City Power & Light Co.; Filing 


December 21, 1982 

Take notice that Kansas City Power & 
Light Company (KCPL) on December 8, 
1982, tendered for filing a new Municipal 
Wholesale Firm Power Contract 
between KCPL and the City of Slater, 
Missouri (City) dated October 12, 1982. 
This contract replaces a similar contract 
(Rate Schedule FPC No. 81 and 
supplements thereto) which was 
cancelled by the Commission effective 
May 31, 1982, in Docket No. ER82-439- 
000. 
The purpose for this rate schedule 
filing is to provide for Wholesale Firm 
Power Service from KCPL to the City 
during the time in which the City is 
arranging to receive service from an 
alternate power source. The contract is 
for a term of one year through May 31, 
1983. 

KCPL requests an effective date of 
June 1, 1982, and therefore requests 
waiver of the Commission's notice 
requirements. 

Copies of the filing were served upon 
the City and the Missouri Public Service 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 5, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this application are 
on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82~94998 Filed 12-23-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER83-183-000] 


Montana Power Co.; Filing 


December 21, 1982. 

Take notice that Montana Power 
Company (Montana) on December 7, 
1982, tendered for filing a letter 
agreement between PUD No. 1 of the 
Chelan County (Chelan) and Montana. 
Montana states that this letter 
agreement is for storage of energy in 
Montana’s reservoirs with right of first 
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refusal for Montana to acquire this 
energy if Chlelan elects not to have the 
storage energy returned. 

Montana indicates that as of the date 
of filing no jurisdictional transactions 
under the proposed Letter Agreement 
had occurred; and, therefore, estimates 
of transactions and revenues that may 
occur would be conjecture. 

Montana requests an effective date of 
September 1, 1982, and therefore 
requests waiver of the Commission's 
notice requirements. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, in 
accordance with Rules 211 and 214 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before January 5, 1983. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-34999 Filed 12-23-82; 8:45 am] 
BILLING CODE 6717-01-M : 


[Docket No. ID-2027-000] 


Donald K. Mundt; Application 


December 21, 1982. 

Take notice that on December 13, 
1982, Donald K. Mundt, filed an 
application pursuant to Section 305(b) of 
the Federal Power Act to hold the 
following positions: 


Director—Wisconsin Electric Power 
Company 

Executive Vice President, Trustee— 
Northwestern Mutual Life Insurance 
Company 


Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 7, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
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the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-35000 Filed 12-23-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER80-214-003] 


Pacific Gas and Electric Co.; 
Compiiance Filing 
December 20, 1982. 

Take notice that on December §, 1982, 
Pacific Gas and Electric Company 
submitted for filing revised tariff sheets 
in compliance with Commission Opinion 
No. 147, issued September 22, 1982. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, on or 
before December 30, 1982. Comments 
will be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 62-35001 Filed 12-23-82; 8:45 am} 
BILLING CODE 6717-01-M 


, 


[Docket No. EC83-5-000) 


Pacific Power & Light Co.; Application 


December 21, 1982. 

Take notice that on December 9, 1982, 
Pacific Power & Light Company (Pacific) 
submitted for filing an application, 
pursuant to section 203 of the Federal 
Power Act, for authority to sell utility 
plant at Sheridan, Wyoming to 
Montana-Dakota Utilities Co. 
(Montana). 

Pacific proposes to sell its Sheridan 
substation facilities and property 
located near Sheridan, Wyoming. 
Montana currently owns a portion of the 
Sheridan substation and wishes to 
purchase Pacific's portion to allow 
Montana the flexibility it needs to serve 
the increasing requirements of its 
customers. 

The consideration for the proposed 
transaction is $360,000. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rule 211 
and 214 of the Commission's Rules of 


Practice and Procedure (18 CFR and 
385.211, 385.214). All such petitions or 
protests should be filed on or before 
January 10, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F, Plumb, 

Secretary. 

[FR Doc. 82-35002 Filed 12-23-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER8&2-763-000 


Safe Harbor Water Power Corp.; Order 
Accepting for Filing and Suspending 
Rates, Noting Intervention, and 
Establishing Hearing Procedures 


Issued: December 17, 1982. 

On August 31, 1982, as completed on 
October 22, 1982,! Safe Harbor Water 
Power Corporation (Safe Harbor) 
tendered for filing a superseding 
contract with Baltimore Gas and Electric 
Company (BG&E) and Pennsylvania 
Power and Light Company (PP&L) which 
would raise the rate of return 
component of the formula rate under 
which Safe Harbor sells its 
Hydroelectric output to BG&E and 
PP&L.? The proposed increase in the rate 
of return would result in an increase in 
revenues of approximately $897,687 
(9.98%) for the calendar year 1981 test 
period. Safe Harbor also proposes to 
modify the formula rate to provide for 
normalization accounting as required by 
section 35.25 of the commission's 
regulations and to qualify for the income 
tax deductions associated with the use 
of ACRS under the Economic Recovery 
Tax Act of 1981. Safe Harbor requests a 
November 1, 1982 effective date for the 
proposed changes. 

Safe Harbor is a subsidiary of BG&E 
and PP&L.* Its only plant in service is a 
hydroelectric project on the 
Susquehanna River at Safe Harbor, 
Pennsylvania, that consists of seven 
main and two auxiliary generators 
having an aggregate capacity of 230 


' Although Safe Harbor originally submitted its 
filing on August 31, 1982, the filing was completed 
upon receipt of additional information on October 
22, 1982 concerning the company's proposed 
normalization accounting. The additional 
information was filed in response to a deficiency 
letter dated September 29, 1982. 

? See Attachment A for rate schedule 
designations. 

°PP&L owns one-third and BG&E owns two-thirds 
of Safe Harbor’s common equity. 
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MW.‘ Under the terms of the agreement, 
BG&E purchases two-thirds and PP&L 
purchases one-third of the plant output. 
In return for this capacity and energy, 
Safe Harbor receives payments for all 
operation and maintenance expenses, 
general expenses, taxes, depreciation 
and a return on rate base. Payments are 
made in proportion to BG&E’s and 
PP&L’s respective shares of the output. 

Notice of the instant filing was 
published in the Federal Register, with 
comments due on or before September 
28, 1982. The Public Service Commission 
of Maryland filed a timely notice of 
intervention, but raised no specific 
substantive issues. 

Discussion 

The timely notice of intervention filed 
by the Maryland Commission is 
sufficient, pursuant to Rule 214{a)(2) of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.214), to make it a 
part to this proceeding. 

Our preliminary review of Safe 
Harbor’s filing indicates that the 
proposed rates have not been shown to 
be just and reasonable and may be 
unjust, unreasonable, unduly 
discriminatory or preferential, or 
otherwise unlawful. Accordingly, we 
shall accept the changes to the formula 
rate for filing and suspend them as 
ordered below. 

In West Texas Utilities Company, 18 
CFR 61,189 (1982), we noted that rate 
filings would ordinarily be suspended 
for five months where preliminary 
review indicates that the proposed 
increase may be unjust or unreasonable 
and may generate substantially 
excessive revenues, as defined in West 
Texas. Because our preliminary review 
indicates that Safe Harbor’s proposed 
increase may yield substantially 
excessive revenues, we shall suspend 
Safe Harbor’s proposed formulary rate 
for five months from sixty days after 
filing, to become effective, subject to 
refund, on May 22, 1983. 

As a final matter, the Commission 
observes that Safe Harbor has utilized 
full tax normalization with respect to 
Accelerated Cost Recovery System 
(ACRS) property. According to our 
review, the instant filing reflects a 
normalization method of accounting for 
all post-1980 property additions, Safe 
Harbor has correctly reflected the 
effects of normalization, and the 
submittal satisfies the requirements of 
the Economic Recovery Tax Act of 1981. 


“Safe Harbor has began construction of five 
additional generating units with an aggregate 
capacity of 187.5 MW and expected in-service dates 
in 1985. 
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The Commission orders 


(A) Safe Harbor’s submittal is hereby 
accepted for filing and suspended for 
five months sixty days after filing, to 
become effective, subject to refund, on 
May 22, 1982. 

(B) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR, Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of Safe 
Harbor’s rates. 

(C) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately thirty 
(30) days of the date of this order, in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426. Such conference shall be held for 
purposes of establishing a procedural 
schedule including the submittal of 
testimony and exhibits by Safe Harbor. 
The presiding judge is authorized to 
establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission's Rules of Practice and 
Procedure. 

(D) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 


Attachment A—Safe Harbor Water Power 

Corporation 

Docket No. ER&2-763-000—Rate Schedule 

Designations 

Rate Schedule FERC No. 7 (supersedes Rate 
Schedule FPC No. 6, as supplemented) 

Supplement No. 1 to Rate Schedule FERC No. 
7 [Amended Article 7 to reflect full 
normalization of timing differences covered 
by section 35.25 of the Commission's 
regulations] 

[FR Doc. 82-35003 Filed 12-23-82; 8:45 am} 

BILLING CODE 6717-01-M 


Office of Hearings and Appeals 


Issuance of Proposed Decision and 
Order; Week of October 25 through 
October 29, 1982 

During the week of October 25 
through October 29, 1982, the proposed 


decision and order summarized below 
was issued by the Office of Hearings 
and Appeals of the Department of 
Energy with regard to an application for 
refund in a Subpart V proceeding. 
Under the procedural regulations that 
apply to exception proceeding (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 


.to be the date of publication of this 


Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of these 
proposed decisions and orders are 
available in the Public Docket Room of 
the Office of Hearings and Appeals, 
Room 1111, New Post Office Building, 
12th and Pennsylvania Ave., NW. 
Washington, D.C. 20461, Monday 
through Friday, between the hours of 
1:00 p.m. and 5:00 p.m., except federal 
holidays. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 

December 15, 1982. 

Aluminum Company of America, Tenneco Oil 
Company, Houston, Texas; RF4-1, RF4-2. 

Tenneco Oil Company filed an Application 
for Refund in connection with a consent order 
that the Aluminum Company of America 
entered into with the Economic Regulatory 
Administration. In its Application, Tenneco 
requests a refund equal to the total amount of 
monies that Alcoa paid pursuant to the 
consent order, on the grounds that Tenneco 
was the only first purchaser of the natural 
gas liquids that Alcoa sold during the consent 
order period, and that it maintained cost 
banks in excess of the consent order monies. 
The OHA found that the prices Alcoa 
charged Tenneco were higher than average 
market prices, and determined that Tenneco 
was injured by the alleged overcharges. The 
OHA therefore tentatively decided to 
approve Tenneco’s refund request. 
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Objection To Proposed Remedial Orders 
Filed; Week of November 29 through 
December 3, 1982 


During the week of November 29 
through December 3, 1982, the notices of 
objection to proposed remedial orders 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Any person who wished to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial orders described in 
the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non- 
participants for good cause shown. 


All requests to participate in these 
proceedings should be filed with the 
Office of Hearings and Appeals, 
Department of Energy, Washington, D.C. 
20461. 

George B. Breznay, 
Director, Office of Hearings and Appeals. 
December 15, 1982. 


Vantage Petroleum Corporation, Bohemia, 
New York; HRO-0100 Motor Gasoline. 


On December 2, 1982, the New York State 
Energy Office, Rockefeller Plaza, Albany, 
New York 12223 filed a Notice of Objection to 
a Proposed Remedial Order issued to 
Vantage Petroleum Corp., 515 Johnson 
Avenue, Bohemia, NY 11716 by the Office of 
Special Counsel (OSC) of the Economic 
Regulatory Administration (ERA), 
Philadelphia Field Office, on November 5, 
1982. In the PRO, the OSC found that during 
the period April 1, 1979 through August 31, 
1979, Vantage committed pricing violations 
connected with the sale of regular and 
unleaded motor gasoline at its company 
operated retail stations and to its wholesale 
unbranded retail dealer customers. 

According to the PRO, the Vantage 
violation resulted in $1,274,886.72 of 
overcharges. 

Winston Refining Co., Fort Worth Texas; 
HRO-0099 Refined Petroleum Products. 


On November 30, 1982, Winston Refining 
Co. of Fort Worth, Texas filed a Notice of 
Objection to a Proposed Remedial Order 
which the DOE Southwest District Office of 
Enforcement issued to the firm on October 19, 
1982. In the PRO, the Southwest District 
found that during the period September 1973 
to January 1976, Winston sold gasolines, 
distillates, and general refinery products at 
prices in excess of those allowed by 10 CFR 
Part 212, Subpart E. 
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According to the PRO, the Winston 
violation resulted in $1,651,046.00 of 
overcharges. 

{FR Doc. 82-34985 Filed 12-23-82; 8:45 am] 
BILLING CODE 6450-01-M 


Cases Filed; Week of December 3 
Through December 10, 1982 


During the Week of December 3 


relief listed in the Appendix to this 
Notice were filed with the Office of 
Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
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the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, D.C. 20461. 


George B. Breznay, 
Director, Office of Hearings and Appeals. 


through December 10, 1982, the appeals 


and applications for exception or other procedural regulations. For purposes of 


December 20, 1982. 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 


(Week of Dec. 3 through Dec. 10, 1982] 


Case No Type of submission 


Name and location of applicari 
Motions for Discovery and Evidentiary Hearing. if granted: Discovery would be 
| granted and an evidentiary hearing would be convened in connection with the 
| Statement of Objections submitted by Powerine Oli Company in response to 

the July 22, 1982 Proposed Remedial Order issued to Powerine (Case No 
HRO-0085). 
Supplemental Order. If granted: The September 30, 1980, Decision and Order 
| (Case No. BEE-0392) issued to Huntway Refining Company by the Office of 
Hearings and Appeals would be modified in connection with the November 15, 
1982, Order of Remand issued by the U.S. District Court, Central District of 
Catifornia 
| Supplemental Order. if granted: The Office of Special Counsel would be ordered 
to release certain documents which it submitted to the Office of Hearings and 
Appeals for in camera review pursuant to the November 29, 1982, Decision 
| and Order (Case No. HRZ-0071) issued to Atlantic Richfield Company. 
| Supplemental Order. If granted: The Office of Special Counsel would be ordered 
to release certain documents which it submitted to the Office of Hearings and 
Appeais for in camera review pursuant to the November 29, 1982, Decision 
and Order (Case No. HRZ-0071) issued to Atlantic Richfield Company. 
| Supplemental! Order. If granted: The Office of Special Counse! would be ordered 
to release certain documents which it submitted to the Office of Hearings and 
| Appeals for in camera review pursuant to the November 29, 1982, Decision 
|} and Order (Case No. HRZ-0071) issued to Atlantic Richfield Company. 
Supplemental Order. If granted: The Office of Special Counsel would be ordered 
to release certain documents which it submitted to the Office of Hearings and 
Appeals for in camera review pursuant to the November 29, 1982, Decision 
| and Order (Case No. HRZ-0071) issued to Atlantic Richfield Company 
Supplemental Order. If granted: The Office of Special Counsel would be ordered 
to release certain documents which it submitted to the Office of Hearings and 
Appeals for in camera review pursuant to the November 29, 1982, Decision 
and Order (Case No. HRZ-0071) issued to Atlantic Richfield Company. 
| HRD-0095 and | Motions for Discovery and Evidentiary Hearing. If granted: Discovery would be 
HRH-O0085. | granted and an evidentiary hearing would be convened in connection with the 
| Statement of Objections submitted by Crown Centrai Petroleum Corporation in 
| response to the Proposed Remedial Order issued to Crown Central (Case No. 
| HRO-0072) 
Exception to the Reporting Requirements if granted: Rogers Fuels, inc. would 
not be required to file Form ElA-9A, “No. 2 Distillate Price Monitoring Report.” 
| Appeal of an Information Request Denial. If granted: The November 9, 1962 
information Request Denial issued by the Office of Procurement Operations 
would be rescinded and McGraw-Hill Publications would receive access to 
| _ information relating to the DOE's purchase of Mexican crude oil form PEMEX 
| Exception from the Energy Conservation Program for Consumer Products. If 
granted: Teledyne Laars & Raypak, inc. would continue to receive an 
exception from the provisions of 10 CFR Part 430 which would permit the firm 
to modify the energy efficiency test procedures applicable to finned copper 
tube boilers. 


| HRO-0094 and 
HRH-0094 


Powerine O# Co., Washington, D.C 
Huntway Refining Co., Los Angeles, Calif 


Atlantic Richfieid Co., Washington, D.C HRX-0060 


Gulf Oil Corp., Washington, D.C 


| Marathon Oil Co., Washington, D.C HRX-0062 


Texaco, Inc., Washington, D.C 


Louisiana Land and Exploration Co., Washington, D.C 
| 


..| Crown Central Petroleum Corp., Baltimore, Md 


Rogers Fuels, inc., Middlebury, Vt HEE-0054 


McGraw-Hill Publications Co.. Washington, D.C HFA-0103 


} 
j 
| 
| 


| Teledyne Laars and Raypak, Inc., San Dimas, Calif 


>. 10, 1982 .| HXE-0055 


immobilization of the high-level 
radioactive wastes generated and stored 


REFUND APPLICATION RECEIVED 
(Week of Dec. 3 to Dec. 10, 1962) 


Office of the Secretary 


— —_—— Compliance With the National 


Name ‘of refund 
ding/name of 
_fefund applicant — 


Arcone Oil Co/Agway, | RF 20-1 


Inc. 
[FR Doc. 82-34962 Filed 12-23-82; 845 am] 
BILLING CODE 6450-01-M 


Environmental Policy Act; Finding of 
No Significant Impact; Selection of 
Borosilicate Glass as the Defense 
Waste Processing Facility Waste Form 
for High-Level Radioactive Wastes, 
Savannah River Plant, Aiken, South 
Carolina 


summary: The Department of Energy 
(DOE) has prepared an environmental 
assessment (DOE/EA-0179) on the 
proposed selection of borosilicate glass 
as the Defense Waste Processing 
Facility (DWPF) waste form for the 


at the DOE Savannah River Plant (SRP), 
Aiken, South Carolina. Based upon the 
analyses in the environmental 
assessment and in the environmental 
impact statement for the DWPF (DOE/ 
EIS-0082), and after consideration of 
comments received during the public 
review period on a proposed finding of 
no significant impact, the Department 
has determined that the proposed action 
will not have a significant impact on the 
environment and that the preparation of 
an environmental impact statement is 
not required. 
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Background 

The proposed action is to select 
borosilicate glass as the DWPF waste 
form for immobilizing SRP high-level 
radioactive wastes. High-level 
radioactive wastes have been generated 
at the SRP since 1954 as a byproduct of 
U.S. defense material production 
activities. These wastes result from the 
chemical processing of reactor fuel and 
target elements and typically consist of 
reactor fission products, unrecovered 
uranium and plutonium, activation 
products, aluminum compounds, and 
most of the processing chemicals. About 
110,000 cubic meters (28 million gallons) 
of high-level radioactive wastes are 
temporarily stored in large underground 
tanks at the SRP. 

The environmental impacts of 
immobilizing the SRP high-level wastes 
in the borosilicate glass waste form, 
temporarily storing the immobilized 
wastes on site until a geologic repository 
becomes available, and transporting the 
immobilized wastes to a geologic 
repository are assessed in the DWPF 
EIS. Borosilicate glass was selected as 
the reference waste form for the DWPF 
EIS analyses based on an evaluation 
program which began in 1973. 

A notice of availability of the 
environmental assessment and a 
proposed finding of no significant 
impact on the selection of borosilicate 
glass as the DWPF waste form 
published in the Federal Register on July 
29, 1982. The proposed finding and 
copies of the environmental assessment 
were distributed to interested 
individuals and organizations. Seven 
letters (including 4 no comments) were 
received. The comments received 
support the Department's preliminary 
finding that the selection of borosilicate 
glass as the waste form for SRP wastes 
will not result in any significant impacts. 
Repository site selection, construction, 
and operation will require the 
development of further technical 
information and further environmental 
review. 

FOR FURTHER INFORMATION CONTACT: 
Raymond Pelletier, Office of 
Environmental Compliance, Office of the 
Assistant Secretary for Environmental 
Protection, Safety, and Emergency 
Preparedness, U.S. Department of 
Energy, Room 4G—047, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, D.C. 20585, (202) 252- 
4610. 


Finding 

The selection of borosilicate glass as 
the DWPF waste form is not a major 
Federal action significantly affecting the 
quality of the human environment 


within the meaning of the National 
Environmental Policy Act. Therefore, an 
environmental impact statement for the 
action is not required. This finding is 
based on the following, which are 
supported by the analyses in the waste 
form EA and DWPF EIS: 

1. Givern the decision to immobilize 
the SRP wastes at the DWPF and to 
dispose of them in a Federal geologic 
repository, the selection of the specific 
waste form, i.e., borosilicate glass, will 
not result in significant environmental 
impacts. 

2. Differences in environmental effects 
and risks between borosilicate glass and 
available alternative waste forms such 
as crystalline ceramic SYNROC-D are 
not significant. 

3. Borosilicate glass is capable of 
meeting draft and proposed 
Environmental Protection Agency and 
Nuclear Regulatory Commission 
repository performance specifications as 
a part of the repository waste form 
package. 

4. The environmental effects and risks 
of immobilizing the SRP wastes with 
borosilicate glass, transporting these 
immobilized wastes to a geologic 
repository, and emplacing the 
immobilized wastes in a geologic 
repository are addressed in the DWPF 
EIS. Completion of the waste form EA 
has identified no new information which 
would affect the DWPF EIS analyses. 


Date issued: December 21, 1982. 
William A. Vaughan, 
Assistant Secretary, Environmental 
Protection, Safety, and Emergency 
Preparedness 
[FR Doc. 82~34984 Filed 12-23-82; 8:45 am] 
BILLING CODE 6450-01-M 


FEDERAL RESERVE SYSTEM 


Acquisition of Bank Shares by Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3(a)(3) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(3}) to acquire voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
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would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Marshall & Ilsley Corporation, 
Milwaukee, Wisconsin; to acquire 90 
percent of the voting shares or assets of 
Central Bank & Trust, Marshfield, 
Wisconsin. Comments on this 
application must be received not later 
than January 19, 1983. 

2. Old Second Bancorp, Inc., Aurora, 
Illinois; to acquire 100 percent of the 
voting shares or assets of Bank of North 
Aurora, North Aurora, Illinois. 
Comments on this application must be 
received not later than January 19, 1983. 

Board of Governors of the Federal Reserve 
System, December 20, 1982. 


James McAfee 
Associate Secretary of the Board. 


[FR Doc. 82-34940 Piled 12-23-82; 8:45 am] 
BILLING CODE 6210-01-™ 


Formation of Bank Hoiding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3(a})(1) of the Bank 
Holding Company Act (12 U.S.€. 
1842(a)(1)}) to become bank holding 
companies by acquiring voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
indentifying specifically any questions 
of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. First Fidelity Bancorp, Ine., 
Fairmont, West Virginia; to become a 
bank holding company by acquiring 100 
percent of the voting shares of First 
National Bank in Fairmont, Fairmont, 
West Virginia. Comments on this 
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application must be received not later 
than January 11, 1983. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. FNB Banking Company, Griffin, 
Georgia; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of First National Bank of 
Griffin, Griffin, Georgia. Comments on 
this application must be received not 
later than January 19, 1983. 

C. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Tanco, Ltd., Guttenberg, Iowa; to 
become a bank holding company by 
acquiring 80 percent or more of the 
voting shares of Security State Bank, 
Guttenberg, lowa. Comments on this 
application must be received not later 
than January 19, 1983. 

D. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. United Bancorp of Princeton, Inc., 
Princeton, Kentucky; to become a bank 
holding company by acquiring 100 
percent of the voting shares of the 
successor by merger to Farmers Bank 
and Trust Company, Princeton, 
Kentucky. Comments on this application 
must be received not later than January 
19, 1983. 

E. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Evco, Inc., Caster, Wyoming; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of First National Bank in 
Evanston, Evanston, Wyoming. 
Comments on this application must be 
received not later than January 17, 1983. 

F. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 400 Sansome Street, San 
Francisco, California 94120: 

1. DeAnza Bancorp, Sunnyvale, 
California; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of DeAnza Bank, 
Sunnyvale, California. Comments on 
this application must be received not 
later than January 19, 1983. 

2. Mid City Bancorp, Los Angeles, 
California; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Mid City Bank, N.A., 
Los Angeles, California. Comments on 
this application must be received not 
later than January 19, 1983. 


Board of Governors of the Federal Reserve 
System, December 20, 1982. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc, 62-34939 Filed 12-23-82; 8:45 am] 
BILLING CODE 6210-01-M 


FEDERAL TRADE COMMISSION 


Granting of Request for Early 
Termination of the Waiting Period 
under the Premerger Notification 
Rules 


Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of thé 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period: 


Waiting period 
terminated 
effective 


Transaction 


(1) The Manufacturers Life Insurance | Dec. 10, 1982. 
Company's proposed acquisition of all 
voting securities of Maine Fidelity Life 
Insurance Company. 

(2) Medtronic, Inc.'s proposed acquisition 
of all voting securities of international 
Medica! Corporation. 

(3) Conrac Corporation's 
sition of all assets of Ford industries, 
inc. 

(4) Sirius Systems Technology, Inc.'s pro- 
posed acquisition of all voting $6curities 
of Victor United, inc.. 

(5) Star international Company, inc.’s pro- 

acquisition of certain voting secu- 
ities of American International Group. 
® McDonnell Douglas Corporation's pro- 
posed acquisition of substantially all the 
assets of The Brind Corporation. 

(7) J. P. Stevens & Company, incorporat- 
ed's proposed acquisition of ali voting 
securities of Stevcoknit, Inc.. 

(8) The Securities Group's proposed ac- 
quisition of all voting securities of 
Southern California Savings and Loan 
Association. 

(9) Petro Lewis Corporation's proposed 
acquisition of certain assets of E.l. 
DuPont de Nemours and 

(10) Charter ae PLC's proposed 
acquisition of ali voting securitiesi of 
B&LS Contracting inc. and Tri-Angie 
Construction, Company, inc.. 
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Transaction 


(11) A. ee ee 


ling Company. 

(13) re Company's proposed 
acquisition of ali voting securities of 
Medical E Corporation. 

(14) DWG Corporation's proposed acquisi- 
tion of all voting securities of Wilson 
Brothers. 

(15) TKR Cable Company's proposed ac- 
qusition of substantially all assets of 
Cablevision, inc. and Good-Vue CATV. 

oe NVF St ee proposed acquisition 

certain voting securities of City In- 


come Company. 

(17) Fuqua industries, Inc.'s proposed ac- 
quisition of ali voting securities of 
American Seating Company. 

(18) Time incorporated’s proposed acqui- 
sition of all voting securites of Great 
American Reserve insurance Company. 

(19) Spencer Hays’ proposed acquisition 
of certain assets of The Times Mirror 


(20) Warner Communications, Inc.'s pro- 
posed acquisition of all voting securities 
of Madison Fund, inc.. 

(21) Roxboro investments (1976) Ltd.'s 
proposed acquisition of certain voting 
securities of Suburban Propane Gas 
Corporation. 


7 PaPPRP RR F 





FOR FURTHER INFORMATION CONTACT: 
Patrica A. Foster, Compliance Specialist, 
Premerger Notification Office, Burerau 
of Competition, Room 301, Federal 
Trade Commission, Washington, D.C. 
20580, (202) 523-3894. 

By direction of the Commission. 
Carol M. Thomas, 
Secretary. 
{FR Doc. 82-34954 Filed 12-23-62; 6:45 am] 
BILLING CODE 6750-01-M 





GENERAL SERVICES 
ADMINISTRATION 


Statement of Witness (Standard Form 
94) 


AGENCY: General Services 
Administration. 

ACTION: Notice of information collection; 
reinstatement. 


summary: Under the provisions sof the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the General Services 
Administration (GSA) plans to request 
Office of Management and Budget 
review and approval for the 
reinstatement of an information 
collection request for the collection of 
data. 

DATE: Comments on the information 
collection must be submitted on or 
before January 14, 1983. 

ADDRESSES: Send comments to Franklin 
S. Reeder, GSA Desk Officer, OMB, 
Room 3235, NEOB, Washington, DC 
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20503, and to Anthony Artigliere, GSA 
Clearance Officer, GSA (ORAJ), 
Washington, DC 20405. 


FOR FURTHER INFORMATION CONTACT: 
Sigrid Staton, GSA (703-557-1288). 


SUPPLEMENTARY INFORMATION: The 

Standard Form 94 provides the Federal 

Government data on motor vehicle 

accidents. The information is furnished 

by persons who have witnessed an 

accident. The estimated reporting 

burden is 416 hours annually. A copy of 

the information collection proposal may 

be obtained from the Directives and 

Reports Management Branch (ORAI), 

Room 3011, GS Building, Washington, 

DC 20405, telephone 202-566-1164. 
Dated: December 15, 1982. 

Clarence A. Lee, Jr., 

Director of Administrative Services. 

(FR Doc. 82-34967 Filed 12-23-82; 8:45 am} 

BILLING CODE 6820-34-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Advisory Committees; Meetings 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following National Advisory 
bodies scheduled to meet during the 
month of January 1983: 


Name: Joint Meeting of the National Advisory 
Council on Health Professions Education 
and the National Advisory Council on 
Nurse Training 

Date and Time: Monday, January 17, 1983, 
9:00 a.m. 

Place: Conference Room 10, Building 31, C- 
Wing, National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 20205 

Meeting is open to the public. 

Purpose: The Councils advise the Secretary 
concerning general regulations and policy 
matters arising in the administration of 
Title VII and VIII of the Public Health 
Service Act. The Councils also perform 
final reviews of grant applications for 
Federal assistance and make 
recommendations to the Secretary. 

Agenda: Agenda items will cover 
announcements, report of the 
Administrator, HRSA, report of the 
Director, BHPr, financial management 
update, report from the Deputy Assistant 
Secretary for Health and the Director, 
Office Disease Prevention and Health 
Promotion, discussion of Health 
Promotion/Disease Prevention, and 
exploration of issures in the training and 
practice of health professionals. 

. * * * * 


Name: National Advisory Council on Health 


Professions Education 
Date and Time: January 18-19, 1983, 9:00 a.m. 


Place: Conference Room 10, Building 31, C- 
Wing, National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 20205 

Open on January 18, 9:00 a.m.—11:30 a.m. 

Closed for the remainder of meeting. 

Purpose: The Council advises the Secretary 
with respect to the administration of 
programs of financial assistance for the 
health professions and makes 
recommendations based on its review of 
applications requesting such assistance. 
This also involves advice in the 
preparation of regulations with respect to 
policy matters. 

Agenda: The open portion of the meeting will 
cover: welcome and opening remarks; 
presentation on Humanistic Health Care, 
update on Report to Congress on Physician 
Exchange Visitor Program, and future 
agenda items. The meeting will be closed to 
the public on January 18, 1983, 11:30 a.m. 
for the remainder of the meeting for the 
review of grant applications for the 
Graduate Training in Family Medicine. The 
closing is in accordance with the 
provisions set forth in section 552(b)(6), 
Title 5, U.S. Code, and the Determination 
by the Administrator, Health Resources 
and Services Administration pursuant to 
Public Law 92-463. 


Anyone wishing to obtain a roster of 
members, minutes of meetings, or other 
relevant information should write to or 
contract MR. ROBERT L. BELSLEY, 
Executive Secretary, National Advisory 
Council on Health Professions 
Education, Bureau of Health Professions, 
Health Resources and Services 
Administration, Room 4-27, Center 
Building, 3700 East-West Highway, 
Hyattsville, Maryland 20782, Telephone 
(301) 436-6564. 


* * * * * 


Name: National Advisory Council on Nurse 
Training 

Date and Time: January 18-19, 1983, 9:00 a.m. 

Place: Conference Room G-20, Center 
Building, 3700 East-West Highway, 
Hyattsville, Maryland 20782 

Open January 18, 1983, 9:00 a.m. to 10:00 a.m. 

Closed for remainder of meeting 

Purpose: The Council advises the Secretary 
and Administrator, Health Resources and 
Services Administration, concerning 
general regulations and policy matters 
arising in the administration of Title XXVII, 
National Health Service Corps, Health 
Professions Education, Nurse Training 
Omnibus Budget Reconciliation Act of 1981 
(P.L. 97-35). The Council also performs 
final review of grant applications for 
Federal assistance, and makes 
recommendations to the Administrator, 
HRSA. 

Agenda: Agenda items for open portion of 
meeting will cover announcements; 
consideration of minutes of previous 
meeting; reports by the Administrator, the 
Director, Bureau of Health Professions 
(BHPr), the Financial Management Officer, 
BHPr, the Director, Division of Nursing, and 
staff reports. The meeting will be closed to 
the public on January 18, 1983, at 10:00 a.m., 
for the remainder of the meeting for the 
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review of grant applications for advanced 
nurse training grants, nurse practitioner 
grants, special project grants, and research 
project grants. The closing is in accordance 
with the provision set forth in section 
552b(c)(6). Title 5, U.S. Code, and the 
Determination by the Administrator, 
Health Resources and Services 
Administration, pursuant to section 10(d) of 
Public Law 92-463. 


Anyone wishing to obtain a roster of 
members, minutes of meetings, or other 
relevant information should write to or 
contact DR. MARY S. HILL, Bureau of 
Health Professions, Health Resources 
and Services Administration, Room 3- 
50, Center Building, 3700 East-West 
Highway, Hyattsville, Maryland 20782, 
Telephone (301) 436-6681. 


Agenda items are subject to change as 
priorities dictate. 
Dated: December 21, 1982. 

Jackie E. Baum, 

Advisory Committee Management Officer, 

HRSA. 

[FR Doc. 82-34989 Filed 12-23-82; 8:45 am] 

BILLING CODE 4160-15-M 


Office of Human Development 
Services 


Advisory Board on Child Abuse and 
Neglect; Meeting 


Notice is hereby given, pursuant to 
Pub. L. 92-463, of the meeting of the 
Advisory Board on Child Abuse and 
Neglect on January 20, 1983, from 9:30 
a.m. to 3:30 p.m., Hubert H. Humphrey 
Building, Room 503-529A, 200 
Independence Avenue, SW., 
Washington, D.C. 

The Advisory Board on Child Abuse 
and Neglect was established by the 
Department of Health and Human 
Services to assist the Secretary in 
coordinating programs and activities 
related to child abuse and neglect 
planned, administered, or assisted by 
the Federal agencies whose 
representatives are members of the 
Advisory Board. The Advisory Board 
shall also assist the Secretary in the 
development of Federal standards for 
child abuse and neglect prevention and 
treatment programs and projects. 

At this meeting, the Advisory Board 
will discuss Interagency Child Abuse 
and Neglect Initiatives; Status of Child 
Abuse and Neglect Legislation; Plans for 
the Sixth National Conference on Child 
Abuse and Neglect; and Federal 
Coordination Issues and Plans. 

Further information on the Advisory 
Board meeting may be obtained from 
Ms. Arlene Taylor, National Center on 
Child Abuse and Neglect, Room 2008E, 
Donohoe Building, P.O. Box 1182, 
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Washington, D.C. 20013 or call on (202) 
245-2840. 
Advisory Board meetings are open for 
public observation. 
Dated: December 20, 1982. 
Mamie J. Welborne, 
Committee Management Officer. 
[FR Doc. 82-34987 Filed 12-23-82; 8:45 am] 
BILLING CODE 4130-01-M 


Office of the Secretary 


Medicare Program; Premium Rate for 
the Uninsured Aged 


AGENCY: Office of the Secretary, HHS. 
ACTION: General notice. 


sumMARY: This notice announces 
Medicare’s monthly hospital insurance 
premium for the uninsured aged for the 
12 months beginning July 1, 1983. 
EFFECTIVE DATE: July 1, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Sol Mussey, Supervisory Actuary, Office 
of Financial-and Actuarial Analysis, 1- 
C-11 Oak Meadows Building, Baltimore, 
Maryland 21207, Telephone: (301) 594- 
1024. 

SUPPLEMENTARY INFORMATION: Under 
the authority in section 1818(d)(2) of the 
Social Security Act (42 U.S.C. 1395i- 
2(d)(2)), I have determined that the 
monthly Medicare hospital insurance 
premium for the'uninsured aged for the 
12 months beginning July 1, 1983, is $132. 

Section 1818 of the Social Security Act 
provides for voluntary enrollment in the 
hospital insurance program (Part A of 
Medicare}, subject to payment of a 
monthly premium, of certain persons age 
65 and older who are uninsured for 
social security or railroad retirement 
benefits and do not otherwise meet the 
requirements for entitlement to hospital 
insurance. (Persons insured under the 
Social Security or Railroad Retirement 
Acts need not pay premiums for hospital 
insurance.) 

Section 1818(d)(2) of the Act requires 
the Secretary to determine and publish, 
during the last quarter of each calendar 
year, the amount of the monthly Part A 
premium for voluntary enrollment for 
the 12-month period beginning with the 
following July 1. The formula specified 
in this section also requires that, for the 
period beginning July 1, 1983, the 1973 
base year premium ($33) be multiplied 
by the ratio of (1) the 1983 inpatient 
hospital deductible to (2) the 1973 
inpatient hospital deductible, rounded to 
the nearer multiple of $1 or, if midway 
between multiples of $1, to the next 
higher multiple of $1. 

Under section 1813(b)(2) of the Act, 
the 1983 inpatient hospital deductible 


was determined to be $304. (See 47 FR 
43631, October 1, 1982.) The 1973 
deductible was actuarially determined 
to be $76, although the 1973 deductible 
was actually promulgated to be only 
$72, to comply with a ruling of the Cost 
of Living Council. (See 37 FR 21452, 
October 11, 1972.) The monthly premium 
for the 12-month period beginning July 1, 
1983 has been calculated using the $76 
deductible for 1973, since this more 
closely satisfies the intent of the law. 
Thus the monthly hospital insurance 
premium is $33 x (304/76) =$132. 


Impact Analyses 


The monthly hospital insurance 
premium for the uninsured aged for the 
12-month period beginning July 1, 1983 
will increase to $132. That amount is 17 
percent higher:than the $113 monthly 
premium amount for the previous 12- 
month period. 

The estimated cost of this increase to 
the approximately 24 thousand enrollees 
who do not otherwise meet the 
requirements for entitlement to hospital 
insurance will be about $5 million. 

Because this notice merely announces 
an amount required by the formula 
specified in section 1818(d)(2) of the Act, 
and does not alter any regulation or 
policy, no analyses under Executive 
Order 12291 or the Regulatory Flexibility 
Act, Pub. L. 96-354, are required. 
(Sec. 1818(d)(2) of the Social Security Act (42 
U.S.C. 1395i-2(d)(2)) 
(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance) 

Dated: December 17, 1982. 
Richard S. Schweiker, 
Secretary. 
(FR Doc. 82-34988 Filed 12-23-62; 8:45 am] 
BILLING CODE 4120-03-M 





DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Colorado and Wyoming; Intent To Hold 
Public Scoping Meetings and To 
Prepare a Regional Environmental 
impact Statement for the Second 
Round of Proposed Leasing of Federal 
Coal in the Green River/Hams Fork 
Region 

AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public scoping meetings and 
notice to prepare an EIS. 


SUMMARY: This notice advises the public 
that the Bureau of Land Management 
intends to hold meetings to gather 
information and seek assistance in 
defining the range of issues and 
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concerns for preparation of a regional 
Environmental Impact Statement (EIS) 
for the second round of proposed 
leading of Federal coal within the Green 
River/Hams Fork coal production 
region. This notice is made in 
accordance with the National 
Environmental Policy Act (NEPA) and 
the Council on Environmental Quality 
regulations (40 CFR 1501.7 and CFR 
1508.22) to obtain suggestions and 
information from other agencies and the 
public on the scope of issues to be 
addressed in the EIS. Comments and 
participation in this scoping process are 
solicited. 

Public meetings will be held in Denver 
and Craig, Colorado, and Rawlins and 
Rock Springs, Wyoming. An information 
packet and tract location map will be 
available upon request from the Little 
Snake Resource Area Office at the 
address given below after January 10, 
1983, and at the public meetings. 
Meeting dates and places are listed 
below under SUPPLEMENTARY 
INFORMATION. 

Oral testimony and submission of 
written comments will be received at 
the meetings or can be mailed to the 
Little Snake Resource Area Office. 


DATES: Public hearings will be held on 
January 24, 25, 26, and 27, 1983. Written 
comments will be accepted through 
February 11, 1983. 


appress: Comments should be 
addressed to David Bray, Regional Coal 
EIS Acting Team Leader, Bureau of Land 
Management, Little Snake Resource 
Area, P.O. Box 1136, Craig, Colorado, 
81626. 


SUPPLEMENTARY INFORMATION. The 
tracts proposed for leasing are within 
Routt, Moffat, and Rio Blanco counties 
in Colorado, and Sweetwater, Lincoln, 
Uinta, and Carbon counties in Wyoming. 
The Regional Coal Team will rank, 
select, and define leasing alternatives 
for the coal tracts identified in 
accordance with the provisions of 43 
CFR 3420.3-4 of the Federal coal 
management regulations. Alternatives 
that have been tentatively identified 
include the following: (1) The No Action 
Alternative or not leasing additional 
coal, and (2) Leasing various 
combinations of tracts to achieve 
different leasing levels. 

The purpose of the public meetings is 
to encourage participation from 
interested persons in defining the 
significant environmental issues and 
concerns that relate to the leasing of 
coal to meet the Federal coal leasing 
target for the Green River/Hams Fork 


region. : 
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Public scoping meetings will be held 
as follows: 


dan. 26, 1983 *.. 


‘Meetings will start at 7:00 p.m. 


Each witness will be limited to a 
maximum of 10 minutes of oral 
presentation. Oral presentations can be 
made in lieu of or in addition to any 
written comments submitted. The text of 
any prepared presentation materials 
may be given to the EIS Team Leader at 
the meetings. 

The agenda for the scoping meeting 
will be as follows: 


1. Introduction 

a. Purpose and intent of meeting. 

b. Location and description of tracts. 

c. Description of previously defined issues 
identified during pre-analysis to be 
considered in the EIS. 

d. Discussion of possible aiternatives to be 
considered in the EIS. 

e. Information available from the BLM for 
public use in commenting on the EIS process. 


2. Solicitation of public comment, 
recommendations, and issues of major 
concern to be considered and addressed 
in the EIS. Protential issues include: 
social and economic concerns, air 
quality, water, and wildlife. 

Preparation of the EIS will be 
conducted in accordance with the 
requirements of the National 
Environmental Policy Act of 1969, 
Council on Environmental Quality 
regulations, other required Federal laws 
and regulations, and Department of the 
Interior policies and procedures. 


Dated: December 17, 1982. 
George C. Francis, 
State Director,.Colorado, Bureau of Land 
Management. 
[FR Doc. 82-4882 Filed 12-23-82; 8:45 am] 
BILLING CODE 4310-84-M 


District Grazing Advisory Board, 
Susanville, California; Meeting 
Notice is hereby given in accordance 


with Pub. L. 94-579 (FLPMA) that a 
meeting of the Susanville District 


Grazing Advisory Board will be held on 
February 1, 1982. 

The meeting will begin at 10:00 a.m. at 
Cal Pines, Alturas, California. 

The Agenda will include: 


1. Ranking projects in accordance with the 
Final Rangeland Improvement Policy. 

2. How the Grazing Fee Credit works. 

3. 1983 Projects. 

4. Priority for FY 84 projects. 

5. Allocation of 84 project dollars. 

6. Report on Project Maintenance 
Agreements. 

7. Report on maintenance liability. 

8. Discussion of on the shelf projects. 

9. Report on the wild horse and burro 
program. 

10. Other items as appropriate. 


The meeting is open to the public. 
Interested persons may make oral 
statements to the Board between 4:30 
p.m. and 4:00 p.m. or file a written 
statement for the Board's consideration. 
Anyone wishing to make an oral 
statement must notify the District 
Manager, Bureau of Land Management, 
P.O. Box 1090, Susanville, California 
96130 by January 25, 1983. Depending 
upon the number of persons wishing to 
make oral statements, a per person list 
limit may be established. 

Summary minutes of the Board 
Meeting will be maintained in the 
District Office and will be available for 
public inspection and reproduction 
(during regular business hours) within 30 
days following the meeting. 

Dated: December 17, 1982. 

C. Rex Cleary, 

District Manager. 

[FR Doc. 82-34877 Filed 12-23-82; 8:45 am] 
BILLING CODE 4310-84-M 


Minerals Management Service 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 


AGENCY: Minerals Management Service, 
Interior. 

ACTION: Notice of the receipt of a 
proposed development and production 
plan. 


SuMMARY: Notice is hereby given that 
Texaco U.S.A. has submitted a 
Development and Production Plan 
describing the activities it proposes to 
conduct on Lease OCS-G 4437, Block 
236, South Timbalier Area, offshore 
Louisiana. 

The purpose of this Notice is to inform 
the Public, pursuant to Section 25 of the 
OCS Lands Act Amendments of 1978, 
that the Minerals Management Service 
is considering approval of the Plan and 
that it is available for public review at 
the Office of the Regional Manager, Gulf 
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of Mexico OCS Region, Minerals 
Management Service, 3301 North 
Causeway Blvd., Room 147, Metairie, 
Louisiana 70002. 


FOR FURTHER INFORMATION CONTACT: 
Minerals Management Service, Public 
Records, Room 147, open weekdays 9 
a.m. to 3:30 p.m., 3301 North Causeway 
Blvd., Metairie, Louisiana 70002, Phone 
(504) 837-4720, Ext. 226. 
SUPPLEMENTARY INFORMATION: Revised 
rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 
procedures are set out in a revised 

§ 250.34 of Title 30 of the Code of 
Federal Regulations. 


Dated: December 14, 1982. 


John L. Rankin, 
Acting Regional Manager, Gulf of Mexico 
OCS Region. 


[FR Doc. 82-34951 Filed 12-23-82; 8:45 am] 
BILLING CODE 4310-31-M 


Office of the Secretary 


Harry S Truman National Historic Site 


December 15, 1982. 

Notice is hereby given that the 
Secretary of the Interior has issued 
Order Number 3088 dated December 8, 
1982 designating the Harry S Truman 
National Historic Site. The order is 
published in its entirety below. 

Additional information regarding the 
order may be obtained from Mr. Phil 
Million, Office of Public Affairs, U.S. 
Department of the Interior, Washington, 
D.C. 20240, telephone 202-343-3171. 

G. Ray Arnett, 
Assistant Secretary of the Interior. 


{Order No. 3088] 


Subject: Designation of Harry S Truman 
National Historic Site. 

Sec. 1. Purpose. The Congress has declared 
it to be a national policy to preserve for the 
public use historic sites, buildings, and 
objects of national significance for the 
inspiration and benefit of the people of the 
United States. The former home of Harry S 
Truman, thirty-third President of the United 
States, in Independence, Missouri, was on 
November 11, 1971, designated a national 
landmark, in furtherance of that policy, and is 
listed on the National Register of Historic 
Places as being nationally significant. The 
home is left to the United States of America 
under the will of Bess Wallace Truman. It is, 
therefore, the purpose of this Order to 
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establish the former home of Harry S Truman 
as a national historic site, to be administered 
by the National Park Service. 

Sec. 2. Authority. This Order is issued 
under the authority of section 2 of the Act of 
August 21, 1935 (49 Stat. 666). 

Sec. 3. Designation. The real property 
known as 219 North Delaware Sireet, in the 
city of Independence, Missouri, including 
such of the personal property thereinas . 
passed to the United States under the will of 
Bess Wallace Truman, is hereby designated 
as the Harry S Truman National Historic Site. 

Sec. 4. Administration. For so long as this 
national historic site shall remain in private 
ownership, it shall be administered and 
protected by the Secretary of the Interior in 
accordance with the terms of a cooperative 
agreement to Le entered into between the 
United States of America and the legal 
representative of the Estate of Bess Wallace 
Truman under authority of the Act of August 
21, 1935 (49 Siat. 666), as amended and 
supplemented. Upon conveyance of this 
national historic site to Federal ownership, it 
shall be administered and protected by the 
National Park Service in accordance with the 
Act of August 21, 1939 (49 Stat. 666), as 
amended and supplemented, and other 
applicable law, subject to necessary 
jurisdictional actions under the terms of the 
conveyance. 

Sec. 5. Expenditure of Funds for 
Development. No funds appropriated to the 
Department of the Interior may be expended 
for the ‘development of this national historic 
site, unless and until such funds are 
authorized by Act of Congress. All Federal 
expeditures under the terms of the 
cooperative agreement decribed in section 4 
of this Order are subject to the availability of 
appropriated funds. 

Sec. 6. Effective Date. This Order is 
effective immediately and will remain in 
effect until it is amended, superceded, or 
revoked, whichever occurs first. 

Dated: December 8, 1982. 


James G. Watt, 

Secretary of the Interior. 

{FR Doc. 62-34988 Filed 12-23-82; 8:45 am} 
BILLING CODE 4310-70-™ 


INTERSTATE COMMERCE 
COMMISSION 


Motor Carriers; Finance Applications; 
Decision-Notice 


Decided: December 17, 1982. 


As indicated by the findings below, 
the Commission has approved the 
following applications filed under 49 
U.S.C. 10924, 10926, 10931 and 10932. 

We find: Each transaction is exempt 
from section 11343 of the Interstate 
Commerce Act, and complies with the 
appropriate transfer rules. 

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 


Petitions seeking reconsideration must 
be filed within 20 days from the date of 
this publication. Replies must be filed 
within 20 days after the final date for 
filing petitions for reconsideration; any 
interested person may file and serve a 
reply upon the parties to the proceeding. 
Petitions which do not comply with the 
relevant transfer rules at 49 CFR 1181.4 
may be rejected. 

If petitions for reconsideration are not 
timely filed, and applicants satisfy the 
conditions, if any, which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will recite the compliance 
requirements which must be met before 
the transferee may commence 
operations. 

Applicants must comply with any 
conditions set forth in the following 
decision-notices within 20 days after 
publication, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect. 

It is ordered: The following 
applications are approved, subject to the 
conditions stated in the publication, and 
further subject to the administrative 
requirements stated in the effective 
notice to be issued hereafter. 

By the Commission, Review Board No. 3, 
Member Krock, Joyce, Dowell. 

Agatha L. Mergenovich, 
Secretary. 


Please direct status inquiries to Team 
Four at (202) 275-7669. 


Volume No. OP4-FC-079 


MC-FC-81039, filed November 12, 
1982. By decision of December 15, 1982, 
issued under 49 U.S.C. 10926 and the 
transfer rules at 49 CFR 1181, Review 
Board Number 3 approved the transfer 
to American Van Lines, Inc., Elk Grove 
Village, IL, of Certificate Nos. MC- 
52196, issued July 7, 1963, MC-52196 
(Sub-No. 2), issued August 3, 1981, and 
MC-52196 (Sub-No. 3), issued April 8, 
1982, to Nelson-Westerberg, Inc., Elk 
Grove Village, IL, authorizing the 
transportation of household goods, over 
irregular routes, (1) between points in 
Cook County, IL, on the one hand, and, 
on the other, points in WL IA, IN, OH, 
and MI, (2) between Hackensack, NJ, 
and points in NJ within 60 miles thereof, 
on the one hand, and, on the other, 
points in CT, ME, MA, NY, PA, and RI, 
and (3) between points in NJ, CT, ME, 
MA, PA, and RI, on the one hand, and, 
on the other, points in IL, WI, JA, IN, 
OH, and ML. Representative: Robert J. 
Gallagher, 1000 Connecticut Ave., N.W., 
Washington, DC 20036. 


Volume No. OP4-FC-084 
(Member Krock not participating.) 
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MC-FC-81091. By decision of 
December 17, 1982 issued under 49 
U.S.C. 10926 and the transfer rules at 49 
CFR 1181, Review Board No. 3 approved 
the transfer to Conner and McKinley 
Trucking, Inc., Perryton, TX of 
Certificate No. MC-152386, issued to 
Lacinda Lynn, Inc., d/b/a Ladd Trucking 
Company, Canadian, TX, on February 8, 
1982, authorizing the transportation of 
Mercer commodities, between points in 
nine named counties in TX, on the one 
hand, and on the other, points in OK, KS 
and NM. Representative: Mike Cotton, 
P.O. Box 1148, Austin, TX 78767. 

[FR Doc, 82-34929 Filed 12-23-82; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 


In the matter of Motor Common and 
Contract Carriers of Property (fitness- 
only}; Motor Common Carriers of 
Passengers (fitness-only); Motor 
Contract Carriers of Passengers; 
Property Brokers (other than household 
goods). 

The following applications for motor 
common or contract carriage of property 
and for a broker of property (other than 
household goods) are governed by 
Subpart A of Part 1160 of the 
Commission's General Rules of Practice. 
See 49 CFR Part 1160, Subpart A, 
published in the Federal Register on 
November 1, 1982, at 47 FR 49583, which 
redesignated the regulations at 49 CFR 
1100.251, published in the Federal 
Register on December 31, 1980. For 
compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart B. 

The following applications for motor 
common or contract carriage of 
passengers filed on or after November 
19, 1982, are governed by Subpart D of 
the Commission's Rules of Practice. See 
49 CFR Part 1160, Subpart D, published 
in the Federal Register on November 24, 
1982, at 49 FR 53271. For compliance 
procedures, see 49 CFR 1160.86 Persons 
wishing to oppose an application must 
follow the rules under 49 CFR Part 1160, 
Subpart E. , 

These applications may be protested 
only on the grounds that applicant is not 
fit, willing, and able to provide the 
transportation service or to comply with 
the appropriate statutes and 
Commission regulations. 

Applicant's representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
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payment to applicant's representative of 
$10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, or jurisdictional 
questions) we find, preliminarily, that 
each applicant has demonstrated that it 
is fit, willing, and able to perform the 
service proposed, and to conform to the 
requirements of Title 49, Subtitle IV, 
Uniied States Code, and the 
Commission’s regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

By the Commission, Review Board No. 3, 
Members Krock, Joyce, and Dowell. 

Agatha L. Mergenovich, 
Secretary. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce, over irregular 
routes unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service in for a named shipper “under 
contract.” 

Please direct status inquiries to Team 
Five at 202-275-7289. 


Volume No. OP5-291 


Decided: December 14, 1982. 


MC 144979 (Sub-2), filed December 2, 
1982. Applicant: ATLANTIC 
LIMOUSINE, INC., 11 East Decatur Ave., 
Pleasantville, NJ 08232. Representative: 
L. C. Major, Jr., Suite 304, Overlook 
Bldg., 6121 Lincolnia Rd., P.O. Box 11278, 
Alexandria, VA 22312, 703-750-1112. 
Transporting passengers, in charter and 
special operations, between points in 
the U.S. (except HI). 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 150058 (Sub-3(B)), filed December 
2, 1982. Applicant: PHILPOTT 
CARTAGE CO., 6658 West 99th St., 
Chicago, IL 60415. Representative: 
Joseph Winter, 29 South LaSalle St., 
Chicago, IL 60603, (312) 263-2306. As a 
broker of general commodities (except 
household goods), between points in the 
U.S. (except AK and HI). 

Note.—Applicant also seeks nationwide 
general commodities authority in MC-150058 
Sub 3(A) published this same date. 

MC 154238 (Sub-3), filed December 6, 
1982. Applicant: WESTERN CARRIER 
EXPRESS INCORPORATED, 2800 
Brighton Blvd., Denver, CO 80216. 
Representative: Jerald D. Watters (same 
address as applicant), (303) 294-0400. 
Transporting (1) shipments weighing 100 
pounds or less if transported in a motor 
vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. (except AK and HI) and (2) for 
or on behalf of the United States 
Government, general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), 
between points in the U.S. (except AK 
and HI). 

MC 160358 (Sub-1), filed December 6, 
1982. Applicant: DALE E. SMITH, d.b.a. 
DALE'S CHARTER SERVICE, R.R. #3 
McCue Rd., Sterling, IL 61081. 
Representative: Robert T. Lawley, 300 
Reisch Bldg., Springfield, IL 62701, 217- 
544-5468. Transporting passengers in 
charter and special operations, between 
points in the U.S. (except AK and HI). 

Note.—Aplicant seeks to provide privately- 
funded charter and special transportation. 

MC 164919, filed November 29, 1982. 
Applicant: DANIEL J. MURDOCH, d.b.a. 
MURDOCH TRUCKING, R.R. 1 Box 6, 
Murdock, NE 68407. Representative: 
Daniel J. Murdoch (same address as 
applicant), 402-867-2973. Transporting 
food and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricu/tural 
limestone and fertilizers, and other soil 
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conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 


Volume No. OP5-294 
Decided: December 15, 1982. 


MC 29948 (Sub-14), filed December 7, 
1982. Applicant: EMPIRE LINES, INC., 
910 West Sprague Ave., P.O. Box 2205, 
Spokane, WA 99210. Representative: 
Jeremy Kahn, 1511 K St., NW. Suite 733, 
Investment Bldg., Washington, D.C. 
20005, 202-783-3525. Transporting 
passengers, in special and charter 
operations, beginning and ending at 
points in WA, ID, MT, OR, WY, CA, NV, 
UT, CO, AZ, and extending to points in 
the U.S. (except HI). 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 65639 (Sub-6), filed December 7, 
1982. Applicant: E. VANDERHOO F & 
SONS, 18 Wilfred St., West Orange, NJ 
07052. Representative: Ronald I. Shapss, 
450 Seventh Ave., New York, NY 10123, 
212-239-4610. Transporting passengers 
in charter and special operations, 
between points in the U.S. (except AK 
and HI). 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 163969, filed November 29, 1982. 
Applicant: MANHATTAN TRANSIT, 
INC., 217 McCall Road, Manhattan, KS 
66502. Representative: Tom Abbott 
(same address as applicant), (913) 776— 
9124. Transporting passengers, in 
charter and special operations, 
beginning and ending at points in Riley 
County, KS, and extending to points in 
the U.S. (except HI). 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 165058, filed December 7, 1982. 
Applicant: SULLIVAN 
CONSOLIDATION, INC., 655 Page 
Boulevard, Springfield, MA 01104. 
Representative: David M. Marshall, 101 
State St., Suite 304, Springfield, MA 
01103, (413) 732-1136. To operate as a 
broker of general commodities (except 
household goods), between points in the 
U.S. (except AK and HI). 


MC 165059 filed December 7, 1982. 
Applicant: LEO J. KELLY, 301 Chautauga 
St., Oakland, IA 51560. Representative: 
Edward A. O'Donnell, 1004 29th St., 
Sioux City, IA 51104, (712) 255-3127. 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricu/tura/ 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
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vehicle in such vehicle, between points 
in the U.S. {except AK and HI). 

MC 165068, filed December 7, 1982. 
Applicant: ECONOWAY MOTOR 
COACH, INC., R.R. 2, Box 120, Daleville, 
IN 47334. Representative: Donald W. 
Smith, P.O. Box 40248, Indianapolis, IN 
46240, 317-846-6655. Transporting 
passengers in charter operations, 
between points the U.S. (AK and HI). 

Note.—Applicant seeks to provide 
privately-funded charter transportation. 

MC 165078, filed December 6, 1982. 
Applicant: RANDALL TRANSFER CO., 
829 Eighth St. Wahpeton, ND 58075. 
Representative: Lawrence E. Lindeman, 
4660 Kenmore Ave., Suite 1230, 
Alexandria, VA 22304, 703-751-2441. 
Transporting passengers in charter and 
special operations, between points in 
the U.S. (except HI). 

Note:—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 165079, filed December 7, 1982. 
Applicant: FREDERICK A. LONG, 17 
Foran Rd., 37 Milford, CT 06460. 
Representative: Barry Weintraub, Suite 
510, 8133 Leesburg Pike: Vienna, VA 
22180, 703-442-8330. As a broker of 
general commodities (except houshold 
goods), between points in the U.S. 

{FR Doc. 82-34931 Filed 12-23-82; 8:45 am] 
BILLING CODE 7535-01-M 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 


In the matter of Motor Common and 
Contract Carriers of Property {except 
fitness-only); Motor Common Carriers of 
Passengers (public interest); Freight 
Forwarders; Water Carriers; Household 
Goods Brokers. 

The following applications for motor 
common or contract carriers of property, 
water carriage, freight forwarders, and 
household goods brokers are governed 
by Subpart A of Part 1160 of the 
Commission's General Rules of Practice. 
See 49 CFR Part 1160, Subpart A, 
published in the Federal Register on 
November 1, 1982, at 47 FR 49583, which 
redesignated the regulations at 49 CFR 
1100.251, published in the Federal 
Register December 31, 1980. For 
compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart B. 

The following applications for motor 
common carriage of passengers, filed on 
or after November 19, 1982, are 
governed by Subpart D of 49 CFR Part, 
1160, published in the Federal Register 
on November 24, 1982 at 47 FR 53271,. 
For compliance procedures, see 49 CFR 
1160.86. Carriers operating pursuant to 


an intrastate certificate also must 
comply with 49 U.S.C. 10922(c)({2)(E). 
Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart E. In addition 
to fitness grounds, these applications 
may be opposed on the grounds that the 
transportation to be authorized is not 
consistent with the public interest. 

Applicant's representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's represeniative of 
$10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated that it is fit, 
willing, and able to perform the service 
proposed, and to conform to the 
requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission's regulations. 

We make an additional preliminary 
finding with respect to each of the 
following types of applications as 
indicated: common carrier of property- 
that the service proposed will serve a 
useful public purpose, responsive to a 
public demand or need; water common 
carrier-that the transportation to be 
provided under the certificate is or will 
be required by the public convenience 
and necessity; water contract carrier, 
motor contract carrier of property, 
freight forwarder, and household goods 
broker-that the transportation will be 
consistent with the public interest and 
the transportation policy of section 
10101 of chapter 101 of Title 49 of the 
United States Code. 

These presumptions shall not be 
deemed to exist where the application is 
opposed. Except where noted, this 
decision is neither a major Federal 
action significantly affecting the quality 
of the human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from the date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
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noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. . 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.-All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract.” Applications filed under 49 U.S.C. 
10922(c)(2)(B) to operate in intrastate 
commerce over regular routes as a motor 
common carrier of passengers are duly noted. 


Please direct status inquiries to Team 
2, (202) 275-7030. 


Volume No. OP2-326 


Decided: December 17, 1982. 

By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 
(Member Parker not participating.) 


MC 112713 (Sub-334), filed November 
24, 1982. Applocant: YELLOW FREIGHT 
SYSTEM, INC., 10990 Roe Ave. P.O. Box 
7270, Overland Park, KS 66207. 
Representative: William F. Martin, Jr., 
(same address as applicant), 913—383- 
3000. Transporting genera/ commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S., under 
continuing contract{s) with Phillips 
Petroleum Company, of Bartlesville, OK, 
and its subsidiaries (a) Phillips 
Driscopipe, Inc., of Dallas, TX, (b) 
American Fertilizer & Chemical Co., of 
Henderson, Co, {c) American 
Thermoplastics Corporation, of Houston, 
TX, (d) Phillips Fibers Corporation, of 
Greenville, SC, (e) H.P. Smith Paper Co., 
of Albuquerque, NM, (f) Phillips 
Uranium Corporation, Applied 
Automation, Inc., Phillips pipeline 
Company, Inc., Phillips Chemical 
Company, Phillips Natural Gas 
Company, and Drilling Specialties 
Company, Division of Phillips Chemical 
Company, all of Bartlesville, OK, (g) 
Phillips Puerto Rico Core, Inc., of 
Guayama, Puerto Rico, (h) Phillips 
Extruded Products—Les Produits 
Extrude’s Phillips Ltee, Ltd., of 
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Boucherville, Quebec, {i) Phillips Pacific 
Chemical Company, of Spokane, WA, {j) 
Phillips Coal Company, of Richardson, 
TX, and (k) Catalyst Resources, Inc., of 
Houston, TX. 


MC 123063 (Sub-11), filed december 9, 
1982. Applicant: KIRBERY 


TRANSPORTATION, INC., 425 Main St., 


Woodbridge, NY 07095. Representative: 
A. David Millner, Seven Becker Farm 
Road, P.O. Box Y, Roseland, NY 07068, 
(201}992-2200. Transporting Building 
materials, coal and coal products, and 
petroleum natural gas and their 
products, between points in NY, NJ, PA, 
CT,.MA, RI, DE, MD, VA and DC. 

MC 147553 (Sub-20), filed December 9, 
1982. Applicant: DENNIS MOSS AND 
GARY MOSS, d.b.a. MOTOR WEST 
P.O. Box 1405, Caldwell, ID 83605. 
Representative: Timothy R. Stivers, P.O. 
BOX 1576, Boise, ID 83701, (208) 343- 
3071. Transporting general commodities, 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in the U.S. {except 
AK and HI). 

MC 165172, filed December 13, 1982. 
Applicant: ALASKA COMMERCIAL 
FREIGHTLINES, 2807 Eureka Ave., 
Anchorage, AK 99503. Representative: 
James P. Richmond, 717 K St., 
Anchorage, AK 99501, 907-274-3576. 
Transporting general commodities 
(except classes A and B explosives and 
household goods) (1) between points in 
AK, and (2) between points in AK, on 
the one hand, and, on the other, points 
in the U.S. 

For the following, please direct status 
inquiries to Team 4 at 202-274-7669. 


Volume No. OP4-082 


Decided: December 17, 1982. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams, and Ewing. 

FF 636, filed December 9, 1982. 
Applicant: ADEPT FORWARDING, 
INC., P.O. Box 6169, San Rafael, CA 
94903. Representative: Alan F. 
Wohlstetter, 1700 K St., NW., 
Washington, D.C, 20006. As a freight 
forwarder in connection with the 
transportation of used household goods, 
unaccompanied baggage and used 
automobiles, between points in the U.S. 

MC 63837 (Sub-12), filed December 10, 
1982. Applicant: DIGGINS AND ROSE, 
INC., 3 Sagamore Park Rd., Hudson, NH 
03051. Representative: James M. Burns, 
1365 Main St., Suite 403, Springfield, MA 
01103, {413) 781-8205, Transporting 
household goods, furniture and fixtures, 
between points in DE and DC, on the 
one hand, and, on the other, points in 
AL, AR, DE, DC, CT, FL, GA, IL, IN, IA, 
KY, LA, ME, MD, MA, MI, MN, MS, MO, 


NH, NJ, NY NC, OH, OK, PA, RI, SC, TN, 
TX, VT, VA, WV and WIL. 


MC 07296 (Sub-1}, filed December 9, 
1982. Applicant: PINAL WAREHOUSE 
COMPANY, INC., P.O. Box 955, Casa 
Grande, AZ 95222. Representative: 
Thomas E. Erwin (same address as 
applicant), (602) 836-8647. Transporting 
general commodities (except classes A 
and B explosives, household goods and 
commodities in bulk), between points in 
AZ. 


MC 107586 (Sub-27}, filed December 7, 
1982. Applicant: TRAILWAYS BUS 
SYSTEM, INC., 1500 Jackson St., Dallas, 
TX 75201. Representative: George W. 
Hanthorn (Same address as applicant), 
(214) 655-7937. Transporting passengers, 
between San Marcos, TX and San 
Antonio, TX, over Interstate Hwy 35 
serving all intermediate points. 

Note.—Applicant intends to tack and seeks 
to provide regular-route service in interstate 
or foreign commerce and in intrastate 
commerce under 49 U.S.C. 10922 (c}(2}(B} over 
the same route. 

MC 134806 (Sub-84), filed December 7, 
1982. Applicant: B-D-R TRANSPORT, 
INC., P.O. Box 1277, Vernon Drive, 
Brattleboro, VT 05301. Representative: 
Edward T. Love, 4401 East-West Hwy, 
Suite 404, Bethesda, MD 20814, (301) 
986-9030. Transporting (1) emergency 
lighting equipment and batteries, under 
continuing contract(s) with Sure-Lites, 
Inc., of Oxford, CT (2) floormats, under 
continuing contracts({s) with Eldo, Inc., 
of Los Angeles, CA, (3) stove boards and 
woodstove accessories, under 
continuing contract{s) with Hearthshield 
Heat Safe, Inc., of Woodinville, WA, 
and (4) smokestacks, under continuing 
contract(s) with Heat-Fab, Inc., of 
Greenfield, MA, between points in the 
U.S. (except AK and HI). 


MC 144927 {Sub-50}, filed December 
10, 1982. Applicant: REMINGTON 
FREIGHT LINES, INC., 315, US 24 West, 
Remington, IN 47977. Representative: 
Steve Martin, {same address as 
applicant); (219) 261-3461. Transporting 
food and related products, between 
points in Passaic County, NJ, and CA, IL, 
AL, GA, OH, MI, PA, AZ, IA, NY, TX, 
WI, MN, OR, WA, CO, FL, and LA. 


MC 150766 (Sub-3), filed December 9, 
1982. Applicant: OLDLAND 
DISTRIBUTING, INC., P.O. Box 3241, 
Central Point, OR 97502. Representative: 
Peter H. Glade, 1 SW Columbia, Suite 
555, Portland, OR 97258, (503) 227-1681. 
Transporting machinery, equipment, 
and, supplies used in the manufacture, 
repair and maintenance of automobiles, 
trucks, trailers, recreational vehicles 
and motorcycles, between points in OR, 
WA and CA. 
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MC 153677 (Sub-4), filed December 10, 
1982. Applicant: BILLY HARRIS 
TRUCKING CO., Rte. 4, Box 139A, 
Henderson, NC 27536. Representative: 
Henry E. Seaton, 1024 Pennsylvania 
Bldg., 425 13th St, NW, Washington, DC 
20004, (202) 347-8862. Transporting 
general commodities {except classes A 
and B explosives, household goods and 
commodities in bulk), between points in 
Vance County, NC, on the one hand, 
and, on the other, points in the U.S. 
{except AK and HI). 


MC 164607, filed November 8, 1982, 
published in the Federal Register issue 
of November 24, 1982, and republished 
this issue. Applicant: GERALD E. ORT 
TRUCKING, INC., Rt. 1, Dreier Rd., New 
London, WI 545961. Representative: 
Charles E. Dye, Swan Lake Village, 
Saddle Ridge +832, Portage, WI 539ui, 
{608) 742-3579. Transporting food and 
related products, between Milwaukee, 
WI, points in Outagamie, Winnebago 
and Brown Counties, WI and Chicago, 
IL, on the one hand, and, on the other, 
points in the U.S. {except AK and HI). 

Note.—The purpose of this republication is 
to correct the territorial description. 


MC 165117, filed December 9, 1982. 
Applicant: REICHKITZER 
TRANSPORTATION, INC., Route 2, 
Harris, MN 5032. Representative: 
Stanley C. Olsen, Jr., 5200 Willson Rd., 
Suite 307, Edina, MN 55424, (612) 927- 
8855. Transporting machinery, between 
points in the U.S. (except AK and HI). 


MC 165127, filed December 10, 1982. 
Applicant: DONALD E. PEPIN, 27 Main 
St., P.O. Box 401, Goffstown, NH 03045. 
Representative: Donald E. Pepin {same 
address as applicant) (603) 529-2304. 
Transporting genera! Commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in NH, on the one 
hand, and, on the other, points in the 
U.S. (except AK and HI). 


For the following, please direct status 
inquiries to Team 5 at 202-275-7289. 


Volume No. OP5-290 


Decided: December 14, 1982. 
By the Commission, Review Board No. 3, 
Members Krock, Joyce, and Dowell. 


MC 115648 (Sub-42), filed December 6, 
1982. Applicant: LOCK TRUCKING, 
INC., P.O. Box 278, Wheatland, WY 
82201. Representative: Ward A. White, 
1600 Van Lennen, Ave., P.O. Box 568 
Cheyenne, WY 82001. (307) 634-2184. 
Transporting general commodities 
(except classes A and B explosives and 
household goods), between those points 
in the U.S. in and west of WI, IL, MO, 
AR, and LA (except AK and HI). 
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MC 119619 (Sub-154), filed November 
26, 1982. Applicant: DISTRIBUTORS 
SERVICE CO., 2000 West 43rd St., 
Chicago, IL 60609. Representative: Piken 
& Piken, Queens Office Tower, 95-25 
Queens Blvd. Rego Park, NY 11374 (212) 
275-1000. Transporting general 
commodities (except classes A and B 
explosives, household goods, and 
commodities in bulk), between those 
points in the U.S. in and east of MT, 
Wy, CO, and NM. 

MC 136939 (Sub-5), filed December 2, 
1982. Applicant: CLAYTON'S INC., P.O. 
Box 38, Ucon, ID 83454. Representative: 
David E. Wishney, P.O. Box 837, Boise, 
ID 83701, 208-336-5955. Transporting 
general commodities (except classes A 
and B explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Packaging 
Corporation of America of Salt Lake 
City, UT. 

MC 140149 (Sub-7), filed December 7, 
1982. Applicant: M.C. BUNCH, INC., 
Route 1, Box 52, Lake City, AR 72437. 
Representative: James M. Duckett, 221 
W. 2nd, Suite 411, Little Rock, AR 72201, 
501-375-3022. Transporting /umber and 
wood products, between points in AR, 
LA, AL, and MS, on the one hand, and, 
on the other, points in MO, KS, IN, IA, 
OK, IL, OH, MI and MN. 

MC 144858 (Sub-52), filed December 6, 
1982. Applicant: DENVER SOUTHWEST 
EXPRESS, INC., 11900 Stagecoach Rd., 
Little Rock, AR 72219. Representative: 
Scott E. Daniel (Same address as 
applicant) 501-455-4911. Transporting 
such commodities as are dealt in by 
wholesale and retail grocery and food 
business houses (except in bulk), 
between points in the U.S. (except AK 
and HI). 

MC 146668 (Sub-8), filed December 6, 
1982. Applicant: MICHAEL BENNETT 
TRUCKING, INC., 16 E. Armador, 
Seneca, KS 665438. Representative: 
Clyde N. Christey, 1010 Tyler, Suite 110- 
L, KS Credit Union Bldg., Topeka, KS 
66612, 913-233-9629. Transporting food 
and related products, between points in 
KS, TX, OK, NE, IA, MO, AR, CO, SD, 
MN, and WY. 

MC 146788 (Sub-4), filed November 22, 
1982. Applicant: JOHNSON TRUCKING, 
913 South 13th Place, Norfolk, NE 68701. 
Representative: Norman Johnson (same 
address as applicant) (402) 371-4023. 
Transporting chemicals and minerals, 
between points in the U.S. (except AK 
and HI), under continuing contract(s) 
with Baker Chemicals, Inc., of Houston, 
TX. 
MC 150058 (Sub-3(A)), filed December 
2, 1982. Applicant: PHILPOTT 


CARTAGE CO., 6658 West 99th St., 
Chicago Ridge, IL 60415. Representative: 
Joseph Winter, 29 South LaSalle St., 
Chicago, IL 60603 (312) 263-2306. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S. (except 
AK and HI). 

Note.—Applicant also seeks property 
broker authority in MC-150058 Sub 3(B) 
published this same date. 

MC 153909 (Sub-1), filed December 6, 
1982. Applicant: FREIGHT SERVICE, 
INC., P.O. BOX 96, Main St., Smithboro, 
IL 62284. Representative: Robert T. 
Lawley, 300 Reisch Bldg., Springfield, IL 
62701 (217) 544-5468. Transporting 
fertilizer and ammonia, between points 
in IL, IN and MO. 


MC 161619, filed December 6, 1982. 
Applicant: ACCA TRUCKING, INC., 194 
East Kinney St., Newark, NJ 07105. 
Representative: Peter Wolff, 722 Pittston 
Ave., Scranton, PA 18505, 717-342-7595. 
Transporting furniture and fixtures, 
between points in Essex County, NJ, on 
the one hand, and, on the other, points 
in CT, DE, MD, MA, NY, PA, RI, VA, and 
DC. 

MC 163598, filed December 1, 1982. 
Applicant: 4~D HOT SHOT SERVICE, 
INC., 155 Sherwood Circle, Casper, WY 
82601. Representative: Eric A. Distad, 
Suite 305, 120 West ist., P. O. Box 2314, 
Casper, WY 82602, 307-266-4245. 
Transporting Mercer commodities, and 
earth drilling equipment, between points 
in WY, MT, ND, SD, NE, CO, UT, NM, 
ID, NV, OR, WA, and AZ. 

MC 163958, filed December 3, 1982. 
Applicant: AL-RAD INTERNATIONAL, 
INC., 5625 North Pear! Street, Rosemont, 
IL 60018. Representative: Daniel O. 
Hands, 104 South Michigan Avenue, 
Suite 410, Chicago, IL 60603 (312) 641- 
1944. Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between Chicago, IL, on the one 
hand, and, on the other, points in the 
U.S. (except AK and HI). 

MC 164989, filed December 2, 1982. 
Applicant: TRINITY TRANSPORT, INC., 
151 S.W. 61st Ave., Plantation, FL 33317. 
Representative: Bernard C. Pestcoe, 1500 
Alfred I. DuPont Bldg., Miami, FL 33131, 
305-371-1723. Transporting general 
commodities (except classes A-and B 
explosives, household goods, and 
commodities in bulk), between points in 
FL. 

MC 165008 , filed December 3, 1982. 
Applicant: KAT-B TRANSCON, INC., 
6938 Clinton Dr., Houston, TX 77020. 
Representative: John G. Wentz, Jr., 7863 
Cook Rd., Houston, TX 77072, 713-228- 
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7447. Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in LA and TX. 


Volume No. OP5-293 


Decided: December 15, 1982. 
By the Commission, Review Board No. 3, 
Members Krock, Joyce, and Dowell. 


MC 128618 (Sub-3), filed December 7, 
1982. Applicant: MARTINO TRUCKING, 
INC., Railroad St., Rochester, PA 15074. 
Representative: William A. Gray, 2310 
Grant Bldg., Pittsburgh, PA 15219, 412- 
471-1800. Transporting commodities in 
bulk, between points in Hancock 
County, WV, on the one hand, and, on 
the other, points in Washington, 
Westmoreland, Beaver, Butler and 
Allegheny Counties, PA. 


MC 146208 (Sub-3), filed December 7, 
1982. Applicant: SHIVES, INC., P.O. Box 
100, Armington, IL 61721. 
Representative: Michael W. O'Hara, 300 
Reisch Bldg., Springfield, IL 62701, 217- 
544-5468. Transporting machinery and 
metal products, between points in AR, 
IL, IN, IA, KY, MO, MI, MN, and WI. 


MC 151089 (Sub-10), filed December 6, 
1982. Applicant: BLUE RIBBON 
TRUCKING, INC., P.O. Box 188, Putnam, 
CT 06260. Representative: Michael R. 
Werner, 241 Cedar Lane, Teaneck, N} 
07666 (201) 836-1144. Transporting 
general commodities (except classes A 
and B explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI). 


MC 155398 (Sub-2), filed December 7, 
1982. Applicant: TISCHHAUSER 
TRUCKING, INC., Rural Route 1, 
Wilsey, KS 66873. Representative: Brad 
T. Murphree, 814 Century Plaza Bldg., 
Wichita, KS 67202, 316-265-2634. 
Transporting fertilizer, between points 
in the U.S. (except AK and HI). 


MC 158288 (Sub-8), filed December 7, 
1982. Applicant: TOMAHAWK 
TRANSPORTATION, A DIVISION OF 
TOMAHAWK SERVICES, INC., 5400 
Laurel Rd., Billings, MT 59101. 
Representative: Joel E. Guthals, P.O. Box 
1977, Billings, MT 59103 (406) 245-3071. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S., under 
continuing contract with International 
NU-Way Shippers Association, Inc., of 
Chicago, IL. 


MC 164899, filed November 29, 1982. 
Applicant: UNITED STATES MOVING 
AND STORAGE CORP., 350 Coney 
Island Ave., Brooklyn, NY 11218. 
Representative: Ronald I. Shapss, 450 
Seventh Ave., New York, NY 10123, 212- 
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239-4610. Transporting household goods, 
between points in the U.S. (except AK 
and HI). 

Agatha L. Mergenovich, 

Secretary. 

[FR Doc. 82-3492 Filed 12-23-82; 8:45 am] 

BILLING CODE 7035-01-M 


Motor Carrier Temporary Authority 
Application 


The following are notices of filing of 
applications for temporary authority 
under Section 10928 of the Interstate 
Commerce Act and in accordance with 
the provisions of 49 CFR 1131.3. These 
rules provide that an original and two 
(2) copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date of the notice 
of the filing of the application is 
published in the Federal Register. One 
copy of the protest must be served on 
the applicant, or its authorized 
representative, if any, and the protestant 
must certify that such service has been 
made. The protest must identify the 
operating authority upon which it is 
predicated, specifying the “MC” docket 
and “Sub” number and quoting the 
particular portion of authority upon 
which it relies. Also, the protestants 
shall specify the service it can and will 
provide and the amount and type of 
equipment it will make available for use 
in connection with the service 
contemplated by the TA application. 
The weight accorded a protest shali be 
governed by the completeness and 
pertinence of the protestant’s 
information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the ICC 
Regional Office to which protests are to 
be transmitted. 

Note.—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 


Motor Carriers of Property 
Notice No. F-224 


The following applications were filed 
in region I: Send protests to: Interstate 
Commerce Commission; Regional 
Authority Center, 150 Causeway Street, 
Room 501, Boston, MA 02114. 

MC 140116 (Sub-1-1TA), filed: 
December 9, 1982. Applicant: ATLAS 
TRUCKING CO., LTD., 5005 Irwin 
Avenue, LaSalle, Quebec, CD H8N 2G9. 


Representative: Thomas E. Acey, Jr., 
Suite 1100, 1660 L Street NW., 
Washington, DC 20036. Structura/ steel 
from points on the International 
Boundary between the U.S. and CD, 
located in the State ‘of NY, to Stamford, 
CT. Supporting shipper: Dominion 
Bridge—Sulzer, Inc., 555 Notre Dame, 
Lachine, Quebec, CD. 

MC 157479 (Sub-1-1TA), filed: 
December 14, 1982. Applicant: COBRA 
COACH LINES, INC., 3233 Laconia 
Avenue, Bronx, NY 10469. 
Representative: Edward F. Bowes, Esq., 
7 Becker Farm Road, P.O. Box Y, 
Roseland, NJ 07068. Common carrier: 
regular routes: Passengers and their 
baggage, in the same vehicle, between 
Bronx, NY and Atlantic City, NJ as 
follows: From NY over the George 
Washington Bridge to jct Int. Hwy 95, 
they over Int. Hwy 95 to jct NJ Turnpike, 
then over NJ Turnpike to jct Garden 
State Parkway in Woodbridge, NJ, then 
over Garden State Parkway to ject 
Atlantic City Expressway, then over 
Atlantic City Expressway to Atlantic 
City, NJ and return over the same routes 
serving no intermediate points. 
Supporting shipper: La-Mar Travel & 
Tours, Inc., 1738 Edison Avenue, Bronx, 
NY. 

MC 164041 (Sub-1-1TA), filed: 
December 14, 1982. Applicant: ENGLE 
INTERNATIONAL, INC., 901 Julia 
Street, Elizabeth, NJ 07201. 
Representative: Robert J. Gallagher, 
Esq., 1000 Connecticut Avenue NW., 
Suite 1200, Washington, DC 20036. (1) 
Household goods, as defined by the 
Commission, and (2) General 
commodities (except Class A & B 
explosives) restricted to transportation 
for the United States Governmeni, 
between points in AL, AK, AZ, AR, CA, 
CO, CT, DE, DC, FL, GA, ID, IL, IN, IA, 
KS, KY, LA, ME, MD, MA, MI, MN, MS, 
MO, MT, NE, NV, NH, NJ, NM, NY, NC, 
OH, OK, OR, PA RI, SC, TN, TX, UT, 
VT, VA, WA, WV, WI, WY. Supporting 
shipper: There are seventeen statements 
in support attached to this application 
which may be examined at the LC.C. 
Regional Office in Boston, MA. 

MC 148325 (Sub-1-1TA), filed: 
December 10, 1982. Applicant: ROBERT 
K. FARR d.b.a. FARR’S TRUCKING, Box 
144, RR 1, Underhill, VT 05489. 
Representative: Robert K. Farr (same as 
applicant). Contract carrier: irregular 
routes: Bakery products and equipment, 
materials, and supplies used in the 
manufacture, sale and distribution of 
such commodities, between points in 
VT, on the one hand, and, on the other, 
points in MA and Claremont, NH, under 
continuing contract(s) with Koffee Kup 
Bakery, Inc., Burlington, VT. Supporting 
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shipper: Koffee Kup Bakery, Inc., 436 
Riverside Avenue, Burlington, VT 05401. 


MC 147811 (Sub-1-9TA), filed: 
December 9, 1982. Applicant: FLO-JO 
CONTRACTING, INC., P.O. Box 283, 
Belgrade Lakes, ME 04918. 
Representative: Karl A. Johnson {same 
as applicant). General commodities 
(except class A & B explosives) between 
points in the U.S. on and east of the 
Mississippi River. Supporting shipper(s): 
Brandywine Paper Co., Downington, PA; 
W. H. Shurtleff Co., P.O. Box 2800, South 
Portland, ME 04106; United Paper Stock 
Co., 33 India Street, Pawtucket, RI 02860. 

MC 148141 (Sub-1-7TA), filed: 
December 9, 1982. Applicant: GOODY 
PRODUCTS, INC., 969 Newark 
Turnpike, Kearny, NJ 07032. 
Representative: William Jacobs (same 
as applicant). Contract carrier: irregular 
routes: /nsu/ating material from Fort 
Wayne, IN and Allentown, PA, to all 
points in GA, NC, and SC, under 
continuing contract(s) with S & S 
Insulation Supply Co., Columbus, GA. 
Supporting shipper: S & S Insulation 
Supply Co., 3435 Tewson Drive, 
Columbus, GA 31904. 


MC 161210 (Sub-1-1TA)}, filed: 
December 9, 1982. Applicant: J-R 
TRANSPORTATION SERVICES, INC., 
R.D. 6, Box 385, Hammonton, NJ 08037. 
Representative: James H. Sweeney, P.O. 
Box 9023, Lester, PA 19113. Contract 
carrier: irregular route: General 
commodities, except classes A and B 
explosives, household goods and 
commodities in bulk, between points in 
the U.S. under continuing contract(s) 
with DA-RON Services, Inc., of East 
Rutherford, NJ and C-] Transportation 
Services, Williamstown, NJ. Supporting 
shipper(s}: DA-RON Services, Inc., 375 
Murray Hill Parkway, E. Rutherford, NJ 
07073; C-] Transportation Services, Inc., 
Box B, Williamstown, NJ 08094. 

MC 123063 (Sub-1-3TA), filed: 
December 14, 1982. Applicant: KIRBERY 
TRANSPORTATION, INC., 
Woodbridge, NJ 07095. Representative: 
A. David Millner, Seven Becker Farm 
Road, P.O. Box Y, Roseland, NJ 07068. 
Petroleum and coal products, between 
points and places in NJ, PA and NY on 
the one hand, and, on the other points 
and places in MD and DE. 
SUPPORTING SHIPPER: There are eight 
statements in support of this application 
which may be examined at the Regional 
Office of the 1.C.C. in Boston, MA. 

MC 165131 (Sub-1-1TA), filed: 
December 10, 1982. Applicant: STEVEN 
CIANCIOTTA d.b.a. J & S TRUCKING & 
LEASING CO., 65 Virginia Avenue, P.O. 
Box 242, Lake Ronkonkoma, NY 11779. 
Representative: Jack L. Schiller, 111-56 
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76th Drive, Forest Hills, NY 11375. 
Contract carrier: irregular routes: (1) 
Cleaning compounds, shoe polish, toilet 
preparations, dye coal tar, and fabric 
softeners, from the facilities of Knomark, 
Inc., located at Jamaica, NY, to Chicago, 
IL and points in CA, and (2) Meat and 
meat products from the facilities of 
Strauss Brothers Packing, located at 
Franklin, WI, to Los Angeles, CA; New 
York, NY; and points in FL, under 
continuing contract(s) with (1) Knomark, 
Inc. of Jamaica, NY and (2) with Strauss 
Brothers Packing of Franklin, WI. 
Supporting shipper(s): Knomark, Inc. 
132-20 Merrick Blvd., Jamaica, NY 
11434; Strauss Brothers Packing, P.O. 
Box 342, Hales Corner, WI 53130. 

MC 97658 (Sub-1-1TA), filed 
December 9, 1982. Applicant: N & B 
EXPRESS, INC., Deerfield Industrial 
Park, South Deerfield, MA 01373. 
Representative: George E. Allen, 131 
Forest Avenue, Athol, MA 01331. 
Contract carrier: irregular routes: 
Electrical and electronic equipment and 
other commodities, between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Digital 
Equipment Corporation of Maynard, 
MA. Supporting Shipper: Digital 
Equipment Corporation, 146 Main Street, 
Maynard, MA 01754. 

MC 106207 (Sub-1-2TA), filed 
December 10, 1982. Applicant: NEW 
YORK KEANSBURG LONG BRANCH 
BUS CO. INC., 50 Highway 39, 
Leonardo, NJ 07730. Representative: 
Sidney J. Leshin, 3 East 54th Street, New 
York, NY 10022. Common carrier: 
regular routes: Passengers and their 
baggage, between Freehold, NJ and 
World Trade Center, New York, NY. 
From Freehold, NJ at George Street and 
Route 33; west on Route 33 to the 
Freehold Circle at intersection of Route 
9; north on Route 9 to Garden State 
Parkway; north on Garden State 
Parkway to NJ Turnpike; on the NJ 
Turnpike to the Pulaski Skyway; on the 
Pulaski Skyway to the Holland Tunnel; 
across the Hudson River to the Borough 
of Manhattan, New York, NY; then over 
city streets to the World Trade Center, 


New York, NY and return over the same 
route, serving all intermediate points. 
Supporting shipper(s): There are ten 
statements in support of this application 
which may be examined at the Regional 
Office of the I.C.C. in Boston, MA. 


MC 147573 (Sub-1-5TA), filed 
December 14, 1982. Applicant: OAK 
ISLAND EXPRESS, 2 Sixth Street, Jersey 
City, NJ 07302. Representative: Peter 
Wolff, 722 Pittston Avenue, Scranton, 
PA 18505. Contract carrier: irregular 
routes: General commodities (except 
Classes A and B explosives, 
commodities in bulk, and household 
goods) between Jersey City, NJ and 
Manchester, CT on the one hand, and, 
on the other, points in CT, NJ, NY and 
PA, under continuing contract(s) with J. 
C. Penney Company, Inc., New York, 
NY. Supporting shipper: J. C. Penney 
Company, Inc., 1301 Avenue of the 
Americas, New York, NY 10019. 


MC 151583 (Sub-1-6TA), filed 
December 9, 1982. Applicant: UTF 
CARRIERS, INC., Benson Road, 
Middlebury, CT 06749. Representative: 
James M. Burns, 1365 Main Street, Suite 
403, Springfield, MA 01103. Contract 
carrier: irregular routes: General 
commodities, between points in the U.S. 
(except AK and HI) under continuing 
contract(s) with Tarkett Inc., 
Parsippany, NJ. Supporting shipper: 
Tarkett Inc., 800 Lanadex Plaza, P.O. 
Box 264, Parsippany, NJ 07054. 


MC 165201 (Sub-1-1TA), filed 
December 14, 1982. Applicant: PAUL 
VIGNOLA TRANSPORT, INC., 160 
Bourassa C.P. 217, St. Luc, Quebec, CD 
JO] 2A0. Representative: Frank M. 
Cushman, 36 South Main Street, Sharon, 
MA 02067. Contract carrier: irregular 
routes: Pet supplies, furnishings, and 
equipment between all points on the 
common border of the Province of 
Quebec, CD and the U.S. on the one 
hand, and, on the other, points in the 
States of ME, MA, and NJ, under 
continuing contract(s) with Rolf C. 
Hagen, Inc./Hagen Industries, Ltd., 
Montreal, Quebec, CD. Supporting 
shipper: Rolf C. Hagen, Inc./Hagen 


Name of railroad, contract No. and specifics 


Missouri Pacific Railroad Co., ICC-MP-C-0209, (Whole grains and soybeans), via ports served by MP in LA and TX.. 
Union Pacific Railroad Co., \CC-UP-C-0175, (Paper and paper article: 
Southern Pacific Transportation Co., iCC-SP-C-0282, (Rice) .. 


Missouri Pacific Railroad Co., ICC-MP-C-0211, (Liquid butane gas) . 
Soo Line Railroad Co, ICC-COO-C-0007, Supplement 1, (Molten sulphur). 
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Industries, Ltd., 3225 Sartelon Street, 
Montreal, Quebec, CD H4R 1E8. 


Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-39430 Filed 12-23-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Ex Parte No. 387] 


Exemptions for Contract Tariffs 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of Provisional 
Exemptions. 


SUMMARY: Provisional exemptions are 
granted under 49 U.S.C. 10505 from the 
notice requirements of 49 U.S.C. 
10713(e), and the below-listed contract 
tariffs may become effective on one 
day's notice. These exemptions may be 
revoked if protests are filed. 


DATES: Protests are due within 15 days 
of publication in the Federal Register. 


ADDRESSES: An original and 6 copies 
should be mailed to: Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423. 


FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7278 

or 
Tom Smerdon, (202) 275-7277. 


SUPPLEMENTARY INFORMATION: The 30- 
day notice requirement is not necessary 
in these instances to carry out the 
transportation policy of 49 U.S.C. 10101a 
or to protect shippers from abuse of 
market power; moreover, the transaction 
is of limited scope. Therefore, we find 
that the exemption requests meet the 
requirements of 49 U.S.C. 10505(a) and 
are granted subject to the following 
conditions: 

These grants neither shall be 
construed to mean that the Commission 
has approved the contracts for purposes 
of 49 U.S.C. 10713(e) not that the 
Commission is deprived of jurisdiction 
to institute a proceeding on its own 
initiative or on complaint, to review 
these contracts and to determine their 
lawfulness. 


12-16-82 
12-16-82 
12-16-82 
12-16-82 
12-17-82 
12-17-82 
12-17-62 
12-17-82 
12-17-82 
12-17-62 
12-17-82 
12-17-82 
12-17-82 
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‘Review Board No. 1, Members Parker, Chandler, and Fortier. Member Parker not participating Review Board No. 2, Members Carleton, Williams, and Ewing; Review Board No. 3, 


Members Joyce, and Dowell. 


* Review Board No: 3, Members Krock, Joyce, and Dowell. Member Krock not participating. 
This action will not significantly affect the quality of the human environment or conservation of energy resources. 


(49 U.S.C, 10505) 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-34760 Filed 12~23-82; 8:45 am} 
BILLING CODE 7035-01-M 


Motor Carriers; Finance Applications; 
Decision-Notice 


The following applications seek 
approval to consolidate, purchase, 
merge, lease operating rights and 
properties, or acquire control of motor 
carriers pursuant to 49 U.S.C, 11343 or 
11344. Also, applications directly related 
to these motor finance applications 
(such as conversions, gateway 
eliminations, and securities issuances) 
may be involved. 

The applications are governed by 49 
CFR 1182.1 of the Commission's Rules of 
Practice. See Ex Parte 55 (Sub-No. 44), 
Rules Governing Applications Filed By 
Motor Carriers Under 49 U.S.C. 11344 
and 11349, 363 I.C.C. 740 (1981). These 
rules provide among other things, that 
opposition to the granting of an 
application must be filed with the 
Commission in the form of verified 
statements within 45 days after the date 
of notice of filing of the application is 
published in the Federal Register. 
Failure seasonably to oppose will be 
construed as a waiver of opposition and 
participation in the proceeding. If the 
protest includes a request for oral 
hearing, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall include the certification 
required. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1182.2. A copy of any 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00, in 
accordance with 49 CFR 1182.2(d). 

Amendmenis to the request for 
authority will not be accepted after the 
date of this publication. However, the 
Commission may modify the operating 
authority involved in the application to 
conform to the Commission's policy of 
simplifying grants of operating authority. 

We find, with the exception of those 
applications involving impediments (e.g., 


jurisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C. 11301, 11302, 
11343, 11344, and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or, if the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applicant's 
existing authority, the duplication shall 
not be construed as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

By the Commission, Review Board No. 3 
Members Krock, Joyce and Dowell. 

Agatha L. Mergenovich, 
Secretary. 


Note: Please direct status inquires to Team 
1, (202) 275-7992. 


Volume No. OP1-237 


MC-F-15016, filed November 30, 1982. 
GLEN FREIGHT SYSTEMS, INC. 
(Transferee), 124 South 123rd East Place, 
Tulsa, OK 74128—PURCHASE—TOM 
INMAN TRUCKING, INC. (LONNIE D. 
ECK, TRUSTEE-IN-BANKRUPTCY) 
(Transferor), 4143 East 31st St., Tulsa, 
OK 74135. Representatives: Ralph W. 
Pulley, Jr., 102 Metropolitan Savings 
Tower, 5944 Luther Lane, Dallas, TX 
75225; and Fred Rahal, Jr., 305 Reunion 
Center, 9 East 4th St., Tulsa, OK 74103. 
Transferee, a non-carrier, seeks 
authority to purchase all of the 
interstate operating rights of Transferor, 
through the Trustee of the bankruptcy 
estate. Robert E. King, sole stockholder 
of Transferee, seeks authority to acquire 
control of said operating rights through 
the transaction. Robert E. King also 
controls Glen Bros. Trucking, Inc., which 
is both a contract and common carrier 
pursuant to permit No. MC-142954 and 
Certificate No. MC-144622 and sub- 
numbers thereunder. Transferee is 
purchasing all of the authority contained 
in Transferor’s Permit No. MC-146220F, 
and in Certificates No. MC-129032 (Sub- 
Nos 100F, 106F, 132, and including the 
restriction removal authority in 133X, 
which supersedes former Sub-Nos. 3, 4, 
8, 11, 12, 14, 18, 19, 23, 26, 28, 29, 30, 32, 
34, 35, 36, 39, 41, 44F, 45F, 48F, 49F, 50F, 
51F, 53F, 55F, 56F, 62F, 63F, 65F, 66F, 67F, 
68F, 70F, 75F, 76F, 77F, 78F, 81F, 83F, 84F, 
87F, 89F, 94F, 95F, 96F, 99F, 103F, 104F, 
105F, 116F, 117F, 118F, 120F, 121F, 123F, 
124F, 125F, 126F, 127F, 128F, 129, 130, 
and 131). The permit authorize such 
commodities as are dealt in by grocery 
and food business houses, except in 
bulk, and equipment, materials, and 
supplies, in vehicles equipped with 
mechanical refrigeration, from Los 
Angeles and Ontario, CA, to AZ, CO, ID, 
MT, NV, NM, OR, UT, WA, and WY, 
under contract with a named shipper. 
The certificates authorize the following: 
Sub 100F, such commodities as are dealt 
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in by grocery and food business houses 
and agricultural feed business houses, 
soy products, paste, flour products, and 
dairy based products, except in bulk, 
between all points in the U.S., restricted 
to traffic originating at or destined to the 
facilities of a named company. 106F, 
kitchen and storage cabinets and new 
furniture, knocked down, and parts and 
accessories, from the facilities of a 
named company at or near Portland, 
OR, to all points in the U.S. (except AK 
and HJ), restricted to traffic originating 
at the named facility and destined to the 
named destination points. 132, bui/ding 
materials, between Tulsa County, OK, 
on the one hand, and, on the other, ID, 
MT, OR, WA, and WY. 133X, food and 
related products, such merchandise as 
is dealt in by grocery and food business 
houses, rubber and plastic products, 
pulp, paper and related products, clay, 
concrete, glass or stone products, 
petroleum, natural gas and their 
products, lumber and wood products, 
metal products, machinery, 
transportation equipment, 
miscellaneous products of manufacture, 
and miscellaneous mixed shipments, 
which commodity authorizations are set 
forth in separate authorizing paragraphs. 
Collectively, the involved territories 
show radial movement between 
multifarious points, on the one hand, 
and, on the other, designated cities, 
counties and States scattered throughout 
the U.S., as well as non-radial 
movement between all points in the 
U.S., with traffic, in a few instances, 
limited to that originating at and 
destined to the facilities of a named 
company. 

Note.—(1) The transferee holds no 
authority from the Commission; (2) an 
application for temporary authority has been 
filed; and (3) any duplication in the authority 
which may be transferred does not confer 
more than one operating right. 

For the following, please direct status 
to Team 5 at 202-275-7289. 


Volume No. OP5-MCF-282 


Dated: December 16, 1982. 

MC-F-15014, filed November 24, 1982. 
RYDER INTERSTATE CARRIER, INC. 
(RICI) (3600 NW 82nd Avenue, Miami, 
FL 33152)—CONTROL—INTERSTATE 
CONTRACT CARRIER 
CORPORATION, (ICCC), ET AL. (2156 
W. 220 South, P.O. Box 30303, Salt Lake 
City, UT 84125). Representative: Harry J. 
Jordan, Suite 502, Solar Building, 1000 
16th Street, N.W. Washington, DC 20036. 
RICI, a non-carrier, wholly-owned 
subsidiary of Ryder System, Inc. 
(Ryder), seeks authority to acquire 
control of the interstate operating rights 
and property of ICCC through the 
purchase by RICI of all the issued and 


outstanding capital stock of ICCC’s non- 
carrier parent, Transport Service, Inc., 
and R&] Investment Company, as well 
as assets of John C. Williams and Roger 
]. Furness, who own all the capital stock 
of Transport and as partners control 
Carrier, Power Trail, and R&J. Ryder 
seeks authority to acquire indirect 
control of ICCC through the transaction 
and to commonly control ICCC and the 
following carriers in its system: 
Commercial Carriers, Inc.; Complete 
Auto Transit, Inc., Janesville Auto 
Transport, Inc., M&G Convoy, Inc., 
Customized Parts Distribution, Inc., 
DPD, Inc., Jack Rabbit Express, RDR, 
Inc., RPD, Inc., F. J. Boutell Driveaway 
Co., Inc., holding authority in Nos. MC- 
43038, 49368, 119642, 20722, 136291, 
140902, 125674, 149011, 136051, and 3468, 
respectively. Collectively, the Ryder 
motor carrier subsidiaries provide 
common and contract carrier service, or 
both, transporting general commodities, 
with exceptions, motor vehicles, auto 
parts and accessories, limited weight 
shipments, and a variety of specified 
commodities throughout the US, (except 
AK and HI). ICCC holds permits in MC- 
134599 for named shippers and 
certificates in MC-139906 to transport 
general specified commodities 
throughout the United States, except 
Alaska and Hawaii. Condition: Ryder 
shall continue to be required, as 
previously subjected in MC-F-12809, 
served November 23, 1976, from time to 
time to file such special accounting and 
other reports as may be required so that 
its relationship with carriers under its 
control may be observed and 
jurisdiction will be reserved in this 
respect for the imposition of such further 
requirements as may be necessary. 

[FR Doc. 82-34933 Filed 12-23-82; 8:45 am] 

BILLING CODE 7035~01-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Application 


Pursuant to § 1301.43(a) of Title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on August 23, 1982, 
Endo Laboratories, Inc., 1000 Stewart 
Avenue, Garden City, New York 11530, 
made application to the Drug 
Enforcement Administration (DEA) for 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed below: 
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Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such substances 
may file comments or objections to the 
issuance of the above application and 
may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Acting Administrator, Drug 
Enforcement Administration, United 
States Department of Justice, 1405 I 
Street, NW., Washington, D.C. 20537, 
Attention: DEA Federal Register 
Representative (Room 1203), and must 
be filed no later than January 26, 1983. 


Dated: December 15, 1982. 
Gene R. Haislip, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. 82-34991 Filed 12-23-82; 8:45 am] 
BILLING CODE 4410-09-M 


DEPARTMENT OF LABOR 


Benefits Review Board; Citation of 
Black Lung and Longshore Desk 
Books; Direction as to Citations to 
Black Lung and Longshore Desk 
Books in Pleadings 


Notice is hereby given that, pursuant 
to the authority contained in Section 21 
(b) of the Longshoremen’s and Harbor 
Workers’ Compensation Act (33 U.S.C. 
921(b)) and § 801.302 of the Board's 
Rules and Regulatons (20 CFR 801.302), 
citations to the Black Lung Desk Book 
and to the Longshore Desk Book in 
briefs and memorandum submitted 
pursuant to §§ 802.210(b}, 802.211 and 
802.212 of the Board's Rules and 


~ Regulations (20 CFR 802.210(b), 802.211 


and 802.212) will not be accepted by the 
Benefits Review Board as citations to 
the applicable law. While these Desk 
Books have received widespread 
circulation, the Desk Books were 
created solely to assist the staff of the 
Benefits Review Board in researching 
cases arising under Title IV of the 
Federal Coal Mine Health and Safety 
Act of 1969, as amended, and under the 
Longshoremen's and Harbor Workers’ 
Compensation Act, as amended. These 
Desk Books in no way constitute the 
official opinion of the Board or any of its 
members on any subject. The Desk 
Books do not contain an exhaustive or a 
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current treatment of Board holdings, and 
should, under no circumstances, 
substitute for a party’s own research on 
any given subject referred to therein. 
They are intended simply as a research 
tool; and are not intended as final legal 
authority and should not be cited or 
relied upon as such. 

EFFECTIVE DATE: This notice shall 
become effective December 27, 1982. 


FOR FURTHER INFORMATION CONTACT: 


Brian E. Meyers, Senior Board Attorney, 


U.S. Department of Labor, Benefits 
Review Board, Suite 757, 1111 20th 
Street, NW., Washington, D.C. 20036. 
Telephone 202/653-5060. 

Robert L. Ramsey, 

Chief, Administrative Appeals Judge. 
Julius Miller, 

Administrative Appeals Judge. 

Ismaene M. Kalaris, 

Administrative Appeals Judge. 


[FR Doc. 82-34920 Filed 12-23-82; 6:45 am] 
BILLING CODE 4510-32- 


Employment and Training 
Administration 


Federal-State Unemployment 
Compensation Program; New 
Extended Benefit Period in State of 
Kentucky 

This notice announces the beginning 
of a new Extended Benefit Period in the 
State of Kentucky, effective on 
December 5, 1982. 


Background 
The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to furnish up to 13 weeks of 
extended unemployment benefits to 
eligible individuals who have exhausted 
their rights to regular unemployment 
benefits under permanent State and 
Federal unemployment compensation 
laws. The Act is implemented by State 
unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 
In accordance with section 203(d) of 
the Act, each State unemployment 
compensation law provides that there is 
a State “on” indicator in the State for a 
week if the head of the State 
employment security agency determines 
‘that, for the period consisting of that 
week and the immediately preceding 12 
weeks, the rate of insured employment 
under the State unemployment 
compensation law equalled or exceeded 


the State trigger rate. The Extended 
Benefit Period actually begins with the 
third week following the week for which 
there is an “on” indicator. A benefit 
period will be in effect for a minimum of 
13 consecutive weeks, and will end the 
third week after there is an “off” 
indicator. 


Determination of “on” Indicator 


The head of the employment security 
agency of the State named above has 
determined that the rate of insured 
unemployment in the State, for the 
period consisting of the week ending on 
November 20, 1982, and the immediately 
preceding 12 weeks, rose to a point that 
equals or exceeds the State trigger rate, 
so that for that week there was an “on” 
indicator in the State. 

Therefore, a new Extended Benefit 
Period commenced in the State with the 
week beginning on December 5, 1982. 


Information for Claimants 


The duration of extended benefits 
payable in the new Extended Benefit 
Period, and the terms and conditions on 
which they are payable, are governed by 
the Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State that will expire after the new - 
Extended Benefit Period begins, and 
who has exhausted all rights under the 
State unemployment compensation law 
to regular benefits before the beginning 
of the new Extended Benefit Period. 20 
CFR 615.13(d)(1). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period, including exhaustion by 
reason of the expiration of the 
individual's benefit year. 20 CFR 
615.13(d)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
named above, or who wish to inquire 
about their rights under the Extended 
Benefit Program, should contact the 
nearest State employment office or 
unemployment compensation claims 
office in their locality. 

Signed at Washington, D.C., on December 
16, 1982. 

Albert Angrisani, 

Assistant Secretary of Labor. 
[FR Doc. 62-35023 Filed 12-23-82; 8:45 am] 
BILLING CODE 4510-30-M 


Extended Benefit Period in State of 
Wisconsin 


This notice announces the ending of 
the Extended Benefit Period in the State 
of Wisconsin, effective on December 11, 
1982. 


Background 

The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) astablished 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to furnish up to 13 weeks of 
extended unemployment benefits to 
eligible individuals who have exhausted 
their rights to regular unemployment 
benefits under permanent State and 
Federal unemployment compensation 
laws. The Act is implemented by State 
unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 

Extended Benefits are payable in a 
State during an Extended Benefit Period, 
which is triggered “on” when the rate of 
insured unemployment in the State 
reaches the State trigger rate set in the 
Act and the State law. During an 
Extended Benefit Period individuals are 
eligible for a maximum of up to13 
weeks of benefits, but the total of 
Extended Benefits and regular benefits 
together may not exceed 39 weeks. 

The Act and the State unemployment 
compensation laws also provide that an 
Extended Benefit Period in a State will 
trigger “off’ when the rate of insured 
unemployment in the State is no longer 
at the trigger rate set in the law. A 
benefit period actually terminates at the 
end of the third week after the week for 
which there is an off indicator, but not 
less than 13 weeks after the benefit 
period began. 

An Extended Benefit Period 
commenced in the State of Wisconsin on 
January 3, 1982 and has now triggered 
off. 


Determination of “Off” Indicator 


The head of the employment security 
agency of the State named above has 
determined that the rate of insured 
unemployment in the State for the 
period consisting of the week ending on 
November 20, 1982, and the immediately 
preceding twelve weeks, fell below the 
State trigger rate, so that f or the week 
there was an “off” indicator in the State. 
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Therefore, the Extended Benefit 
Period in the State terminated with the 
week ending on December 11, 1982. 


Information for Claimants 


The State employment security 
agency will furnish a written notice to 
each individual who is filing claims for 
Extended Benefits at the end of the 
Extended Benefit Period and its effect 
on the individual's right to Extended 
Benefits. 20 CFR 615.13(d)(3). 

Persons who wish information about 
their rights to Extended Benefits in the 
State named above should contact the 
nearest State employment service office, 
or unemployment compensation claims 
office in their locality. 

Signed at Washington, D.C. on December 
17, 1982. 

Albert Angrisani, 

Assistant Secretary of Labor. 
{FR Doc. 82-35022 Filed 12-23-82; 8:45 am] 
BILLING CODE 4510-30-M 


Occupational Safety and Health 
Administration 


[V-82-7] 


Zurn Industries, Inc./Tileman & Co., 
Ltd. (A partnership) 

AGENCY: Occupational Safety and 
Health Administration, Labor. 

ACTION: Notice of application for 
variance and interim order and grant of 
interim order. 





SUMMARY: This notice announces the 
application of Zurn Industries, Inc./ 
Tileman & Co., Ltd (A Partnership) for a 
variance and an interim order pending a 
decision on the application for a 
variance from the standards prescribed 


in 29 CFR 1926.552{c){1),(2).(3), and 
(14)(i) concerning personnel hoist and 29 
CFR 1926.451(1)(5) concerning 
boatswain's chairs. This notice also 
announces the granting of an interim 
order until a decision is rendered on the 
application for variance. 

DATES: The effective date of the interim 
order is December 27, 1982. The last 
date for interested persons to submit 
comments is January 26, 1983. The last 
date for affected employers and 
employees to request a hearing on the 
application is January 26, 1983. 
ADDRESS: Send comments or request for 
a hearing to: Office of Variance 
Determination, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, Third Street and Constitution- 
Avenue, NW., Room N-3651, 
Washington, D.C. 20210. 

FOR FURTHER INFORMATION CONTACT: 
James J. Concannon, Director, Office of 


Variance Determination, at the above 

address, telephone (202) 523-7183; or the 

following Regional and Area Offices: 

U.S. Department of Labor, OSHA, 1375 
Peachtree Street, N.E., Suite 587, 
Atlanta, GA 30367; 

U.S. Department of Labor, OSHA, 700 
Twiggs Street, Room 624, Tampa, FL 
33602. 


Notice of Application 


Notice is hereby given that Zurn 
Industries, Inc./Tileman & Co., Ltd. (A 
Partnership), 405 North Reo Street, 
Tampa, Fla. 33609, has made application 
pursuant to Section 6{d) of the 
Occupational Safety and Health Act of 
170 (84 Stat. 1526; 29 U.S.C. 655) and 29 
CFR 1905.11 for a variance from 29 CFR 
1926.552 (c)(1),(2),(3), and (14)(i) 
concerning personnel hoists and 29 CFR 
1926.451(1)(5) concerning boatswain’s 
chairs. 

Although the applicant’s principal 
office for construction is located at 405 
Reo Street, Tampa, Fla., the places of 
employment affected by the application 
are all of the applicant's future 
construction projects (chimneys, towers, 
and similar tall structures) in States 
under Federal jurisdiction. 

The applicant certified that employees 
who would be affected by the variance 
will be notified of the application by 
providing copies to their authorized 
employees’ representative, and by 
posting copies at all places where 
notices to employees are normally 
posted. Employees will also be informed 
of their right to petition the Assistant 
Secretary for a hearing. 

Regarding the merits of the 
application, the applicant contends that 
it is providing safety equivalent to that 
provided by §§ 1926.552 (c)(1), (2), (3), 
(14)(i) and 1926.451(1}(5) which contain 
regulations for personne! hoisting. 

The applicant is engaged in the 
construction of chimneys, towers, and 
similar tall structures (hereinafter called 
structures or composite structures), . 
which necessitates the continuous 
hoisting of men and materials to and 
from an elevated work platform. The 
applicant explains that in constructing a 
composite structure the elevated work 
platform is moved upward with the 
construction. In order for the employees 
to reach such a platform, an access 
ladder or an equivalent safe means must 
be provided as required by 29 CFR 
1926.451(a)(13). However, as the height 
of the construction increases to 400 feet 
or more, it becomes impractical to use 
an access ladder and another safe 
means of access must be provided. 

Section 1926.552(c) sets forth the 
requirements for personnel hoisting from 
one elevation to another. The purpose of 
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the standard is to provide requirements 
to safely transport employees to and 
from the elevated work platform by 
mechanical means during the 
construction, alteration, repair, 
maintenance, or demolition of a 
structure, building, or other work. 
However, this standard does not include 
specific safety requirements for hoisting 
personnel to and from elevated work 
platforms of a composite structure 
which has constantly changing 
diameters throughout the height of the 
structure. As a result, the applicant 
contends that it is unable to comply with 
the requirements for constructing a hoist 
tower outside or inside of a structure, 
anchoring the hoist tower to the 
structure, and. using a minimum of two 
wire ropes for drum-type hoists, 

§ 1926.552 (c)(1), (2), (3), and (14)(i) 
respectively. 

A hoist tower located outside of a 
composite structure is impractical and 
hazardous. According to the applicant, it 
is difficult to provide safe access from 
an outside hoist tower to the composite 
structure because of the tapering of the 
structure at the top. An outside tower 
also prevents access to the movable or 
jack scaffolds used in constructing a 
brick liner. In addition, the frequent 
extension of the outside tower would 
interfere with guying a tower over 600 
feet, and with erecting, bracing, and 
maintaining rigidity of the tower. 
Moreover, extending the outside tower 
above the structure exposes the 
employees to high wind loads. 

Because the diameter of a composite 
structure decreases, there is insufficient 
room to accommodate a hoist tower 
inside of the structure which is enclosed 
on all four sides throughout the full 
height of the structure as required by the 
standard. 

Accordingly, in lieu of constructing a 
hoist tower as specified in 29 CFR 
1926.552 (c)(1) or (c)(2), the applicant 
proposes to install a hoist tower inside 
the composite structure in the portion of 
the structure under construction and at 
the bottom landing which meets the 
requirements of § 1926.552(c)(2), and has 
designed and developed a rope guided 
hydraulic personnel hoist system to 
transport employees to and from the 
elevated work platform. 

The rope guided hoist system consists 
of a hoist drum hauling a rope 
suspended cage between ground tonal 
and one or more elevated platforms. The 
cage also runs on a pair of taut guide 
ropes which permits smooth motion at 
all stages of loading and running speed. 
The hydraulic hoist system has a dual 
purpose rating to carry materials or 
personnel. 
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Control of the hoist is affected 
remotely, either from within the cage or 
from the platforms, depending upon the 
mode of operation selected. Various 
safety features are incorporated in the 
controls to ensure that the maximum 
level of worker protection is maintained 
under all conditions. For instance, the 
safety clamps grip the safety cable in 
the event of any failure of the hoisting 
cable, limit switches prevent overtravel 
of the cage at both the top and bottom 
landings, and two independently 
operated fail-safe braking systems 
ensure that occurrence of a failure will 
leave the system unaffected or correct it 
to a state in which no injury or damage 
can result. 

The applicant also contends that 
because the cage operates on the inside 
of the composite structure it is not 
practical to use it to transport 
employees to and from the elevated 
scaffolds when constructing a composite 
structure of small diameter, or to 
transport employees to the bracket 
scaffold on the outside of the structure. 
When it is not feasible to use the cage, 
the applicant raises and lowers 
employees, one at a time, on a 
boatswain’s chair. Because the height of 
the composite structure makes block 
and falls difficult to manage, the 
applicant proposes to substitute a 
patented descent device for the block 
and falls required by § 1926.451(1}(5) to 
provide employees with a safe means of 
controlling their descent while being 
transported in the boatswain's chair. 
The patented descent device will be 
evaluated by OSHA during a variance 
inspection to take place in the initial 
construction stage of this project prior to 
the use of the device. A determination 
as to acceptability of the patented 
descent device will be made at that 
time. 

The boatswain’s chair is securely 
fixed to the engineered support frame 
assembly or liner of the composite 
structure. To further ensure the safety of 
the employee in the boatswain's chair, 
the employee's safety belt is attached to 
a suitable lifeline securely attached to 
the rigging at the top and to a weight at 
the bottom. 

The applicant bases its variance 
application on many years of past 
experience using safe practices in 
erecting composite structures. According 
to the applicant, its rope guided hoist 
system hag been used since 1915 to 
construct over 3000 composite 
structures, many over 1000 feet in height. 
Moreover, although this system has not 
been used in the United States, it has 
been approved and accepted worldwide 
in such countries as Canada, Australia, 


and the United Kingdom. The applicant 
also submitted detailed specifications 
and drawings, in further support of its 
application, which describe the function 
of various components and safety 
devices provided on the system to 
protect employees being transported in 
the cage. 

Copies of the application for variance 
will be made available for inspection 
and copying upon request at the OSHA 
offices listed above. All interested 
persons, including employers and 
employees, who believe they would be 
affected by the grant or denial of the 
application for variance are invited to 
submit written data, views and q 
arguments relating to the application not 
later than January 26, 1983. In addition, 
employers and employees who believe 
they would be affected by a grant or 
denial of the variance may request a 
hearing on the application nor later than 
January 26, 1983, in conformance with 
the requirements of 29 CFR 1905.15 

Submission of written comments and 
requests for a hearing should be in - 
quadruplicate, and must be addressed to 
the Office of Variance Determination at 
the above address. 


Grant of Inrterim Order 


It appears from the application and 
supporting data that an interim order is 
necessary to prevent undue hardship on 
the applicant and the employees 
pending a decision on the application for 
variance. Therefore, it is ordered, 
pursuant to the authority in 6(d) of the 
Occupational Safety and Health Act of 
1970, in the Secretary of Labor's Order 
No. 8-76 (41 FR 25059), and in 29 CFR 
Part 1905, that Zurn Industries, Inc./ 
Tileman & Co., Ltd. (A Partnership) are 
hereby authorized to comply with the 
requirements of the interim order set 
forth below in lieu of complying with the 
personnel hoisting requirements in 
§§ 1926.552(c)(1),(2), (3), and (14)(i) and 
1926.451(1)(5). All other applicable 
provisions of § 1926.552(c) and ANSI 
A10.4-1963, are unaffected by this order 
and must be complied with in 
conjunction with the terms of this order. 

The terms of the interim order are as 
follows: 

A. Qualified Person. 

(1) A qualified person shall be 
responsible for the design and 
maintenance and inspection of the 
personnel hoisting system. 

(2) A qualified person shall remain at 
ground level at all times whenever 
employees are being transported to and 
from elevated work platforms to assist 
in the event of an emergency. 

B. Hoist Machine. 

(1) The hoist machine shall be a type 
designed as a portable man hoist. 
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(2) The hoist machine shall be a base 
mounted hoist designed such that 
linespeed is controlled. 

(3) Power up/power down 
requirements are described as follows: 

(i) Lowering by disengagement of the 
driving components shall not be 
allowed; 

(ii) The drive system for the hoist shall 
be such that the system is continuously 
interconnected; and 

(iii) Belt drives shall not be permitted. 

(4) The hoist machine may be 
powered by any air, electric, hydraulic 
or internal combustion drive 
mechanism, but shall be equipped with 
the following: 

(i) A constant pressure control switch 
(deadman control switch) shall be 
provided with appropriate covers to 
prevent it from activating in the event it 
is struck by falling or moving objects; 

(ii) A winding drum not less than 28 
times the diameter of the rope used, and 
flange diameter approximately 1% times 
the drum diameter; and 

(iii) A line speed control system shall 
be working in the up and down modes 
and shall not permit the cage to operate 
if speeds greater than 250 ft./min/ 
(+10%) are exceeded when hoisting 
personnel. If the drive mechanism is 
disengaged, it shall be reset manually. 

(5) The hoist shall be provided with 
two independently operated, 
automatically activated, fail safe 
braking systems, each capable of 
stopping and holding 150 percent of the 
maximum line-load for personnel 
hoisting. 

(6) The hoist machine frame shall be a 
self-supporting, rigid, welded steel 
structure with skid base. Holding 
brackets for anchor lines shall be 
located at corners as well as legs for 
anchor bolts. 

(7) The hoist machine shall be located 
far enough from the footblock to obtain 
correct fleet angle or proper spooling of 
the drum. 

(8) The rope shall not be spooled 
closer than 2 inches from the edge of the 
hoist drum flange radius. 

(9) All electric equipment shall be 
weatherpooof. 

(10) The hoisting system shall be 
equipped with limit switches to 
automatically control overtravel at the 
top supporting structure and at the base 
of the structure. 

C. Methods of Operation. 

(1) The hoist may be controlled: 

(i) At the hoist panel; 

(ii) From inside of the passenger cage; 
or 

(iii) At the lower and upper landings. 

(2) The mode of operating the controls 
shall be selected at the hoist control 





57588 


panel with directional contractors 
remotely operated by trained personnel’ 
by means of a key switch. 

(3) The various audio frequencies 
amplified from the cage to ground level, 
which enables hoist control from within 
the cage, shall be kept free from all 
external interference. 

(4) All keys shall be kept where thay 
are readily accessible only to authorized 
personnel. 

D. Operating Controls and Devices. 

(1) Only trained employees 
knowledgeable in the operation of the 
hoist system shall control the hoist 
machine. 

(2) The hoist shall not be operated in 
excess of 250 ft./min. when carrying 
personnel, and in excess of 500 ft./min. 
when carrying material. 

(3)(i) Communication between all 
working platforms shall be maintained 
by an intercommunication system; and 

(ii) communication between the 
working platform and the moving cage 
shall be conducted by two-way radio. 

E. Hoist Rope. 

(1) The hoisting rope shall be extra 
improved plow steel or equivalent grade 
of nonrotating type or regular lay rope 
with proper swivel and shall be less 
than one-half inch diameter, and free of 
damage at all times. 

(2) The rope shall be attached to the 
cage by a shackle or position locking 
connecting link. 

(3) Where wire-rope fastenings are 
used: 

(i) There shall be at least three clips 
used at each fastening; 

(ii) Clips shall be installed with “U” of 
clips on deadend of rope; and 

(iii) Spacing clip-to-clip shall be six 
times the diameter of the rope. 

F. Footblock. 

(1) Footblocks shall be: 

(i) Construction-type blicks of solid 
single piece bail or equivalent; 

(ii) Ground for the size of rope being 
used; 

(iii) Designed with a guard to 
guarantee containment of the rope 
within the sheave groove; 

(iv) Equipped with a slack rope switch 
to prevent further rotation of the hoist in 
slack rope condition; 

(v) Rigidly bolted down; and 

(vi) serve to turn the incoming 
horizontal rope vertically upward. 

(2) The change from the horizontal 
direction of the hoist rope at the 
footblock to the vertical direction shall 
be approximately 90°. 

(3) The line diameter of the footblock 
shall be not less than 24 times the rope 
diameter. 

G. Hoist Tower. 


(1) The hoist tower shall be located in 
the position of the structure under 
construction and at the bottom landing. 

(2) The tower shall be designed and 
installed to support the load and forces 
specified. 

(3) The hoist enclosure shall be 
screened off by a surrounding wire mesh 
with one or two landing gates. 

(4) Landing gates, either hinged type 
or vertical slide type, shall be 
electrically interlocked when hoisting 
employees to prevent the gate from 
opening in the absence of the cage and 
to prevent the hoist from operating if the 
gates remain open. 

(5) The hoist tower shall conform to 
the requirements of ANSI A-10.4-1963. 

H. Cathead. 

(1) A qualified person shall be 
responsible for the design and 
maintenance of the cathead (overhead 
structure). 

(2) The cathead shall consist of two 
steel channel sections securely bolted 
back-to-back to prevent spreading. 

(3) The channel sections shall straddle 
the top of the hoist tower. 

(4) There shall be two sheaves 
revolving on shafts attached to the 
cathead. Only sealed bearings shall be 
used. 

(5) Sheaves shall be provided with 
timber blocks to prevent the hoist rope 
from leaving the sheave grooves in case 
of abnormal vibration or swing of the 
hoist rope. 

(6) The cathead sheaves shall have a 
minimum diameter equal to 24 times the 
diameter of the rope when travel of rope 
on the sheave is approximately 90°. 

I. Guide Ropes. 

(1) Two guide ropes (steel safety 
cables) shall be fixed by swivels to the 
cathead and free of damage at all times. 

(2) One end of each cable shall be 
securely and properly fastened to the 
overhead support with appropriate 
tension applied at the foundation. 

(3) Safety clamps shall be a minimum 
3/4 inch diameter. 

(4) Clamping device used for tension 
shall be of a type that will not damage 
the ropes. 

(5) The guide ropes shall run the 
height of the structure. 

(6) Flares shall be fixed at the top and 
bottom of the guide ropes for easy entry 
of the cage into the landing positions. 

(7) A spacebar shall be provided to 
align the guide ropes and to allow the 
approaching cage to enter the flares 
squarely. 

]. Cage. 

(1) The cage shall be constructed with 
a steel frame. 

(2) Where a hoisting-rope sheave is 
mounted on the cage frame the 
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construction shall conform to the 
following: 

(i) Where the sheave shaft extends 
through the web of the cage frame 
member, the reduction in area of the 
member shall not reduce the strength of 
the member below that required. Where 
necessary, reinforcing plates shall be 
welded or riveted to the member to 
provide the required strength. The 
bearing pressure shall in no case be 
more than that permitted in ANSI A10.4- 
1963, Table 1; and 

(ii) Where the sheave is attached to 
the cage crosshead by means of a single 
threaded rod or specially designed 
members or members in tension, the 
single rod member or members shall 
have a factor of safety 50 percent higher 
than the factor of safety required for the 
suspension wire ropes, but in no case 
less than a factor of safety of 15. 

(3) The floor shall be securely 
fastened in place with a loading factor 
of 4. 

(4) The walls shall be sheeted out in 
expanded metal and steel panels. 

(5) The roof shall be constructed of % 
inch plated steel. 

(6) The cage shall be permanently 
enclosed on the tip and all sides except 
the entrance and exit, and emergency 
exit. 

(7) There shall be two entrances 
provided on opposite sides of the cage. 

(8) Each entrance shall have vertical 
sliding gates electrically interlocked 
with the hoist panel to prevent the cage 
gates from opening unless it is at a 
landing and to prevent the hoist from 
operating if the cage gates remain open. 

(9) The gates shall guard the full 
height of the entrance openings. 

(10) Procedures for operating the cage 
shall be consipicuously displayed in the 
cage near the cage push button switch 
control and at the key switch control 
located at the hoist panel. 

(11) All cage push button switches 
shall be of the constant pressure type 
(deadman control type) to stop the cage 
immediately upon release of the button. 

(12) The cage shall be equipped with a 
hand hold to accommodate each 
occupant. 

(13) A lever shall be located inside of 
the cage to manually activate the safety 
clamps. 

(14)(i) The maximum load for 
personnel hoisting for the five-man cage 
shall be 5 men or 1250 pounds, and for 
the eight-man cage 8 men or 2000 
pounds, 

(ii) The maximum load for material 
hoisting for the five-man cage shall be 
4200 pounds, and for the eight-man 5600 
pounds; 
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(iii) The weight of the cage-and all 
auxiliary equipment attached to the cage 
shall be included in the maximum rated 
load for material hoisting; and 

(iv) A sign stating the capacity shall 
be posted in the cage. 

K. Safety Clamps. 

(1) Safety clamps shall be attached to 
the cage for gripping the guide ropes and 
shall operate on the broken rope 
principle. 

(2) The safety clamps shall be capable 
of stopping and holding the cage at the 
maximum allowable speed and load. 

(3) The clamping force required for 
each individual hoisting system shall be 
pre-determined and pre-set. 

(4) The safety clamp assemblies shall 
be kept clean and in functional 
condition at all times. 

L. Emergency Escape Exit and Device. 

(1) An emergency exit, with a cover, 
shall be provided in the top of the cage 
and shall conform to the following: 

(i) The exit opening shall have an area 
of not less than 400 square inches and 
shall measure not less than 16 inches on 
any one side; 

(ii) The exit opening shall be so 
located as to provide a clear 
passageway unobstructed by fixed hoist 
equipment located in or on top of the 
cage; and 

(iii) The exit cover shall open 
outward, 

(2) An emergency escape device shall 
be provided in the cage or at the bottom 
landing. The device shall conform to the 
following requirements: 

(i) If the emergency escape device is 
stored in the cage it shall be long enough 
to reach the bottom landing from the 
highest escape point; 

(ii) If the emergency escape device is 
stored at the bottom landing it shall 
have a méans provided in the cage for 
raising the device to the highest escape 
point; and 

(iii) Operating instructions shall be 
attached to the emergency escape 
device. 

(3) All employees to be transported in 
the cage shall be instructed in the use of 
the emergency escape system prior to 
being transported in the cage. All 
employees shall be given periodic 
instructions on the hoisting and 
emergency escape systems. 

M. Welding. All field welding shall be 
done by qualified welders in accordance 
with § 1926.556(b)(5). 

N. Safeties. The hoisting system shall 
be provided with the following 
additional safeties: 

(1) Top and Bottom Ultimate Limit 
Switches; 

(2) Changeover Limit Switch; 

(3) Lower and Upper Slowing Limit 
Switches; 


(4) Lower and Upper Timed Stops; 
and 

(5) Overspeed Governor. 

Zurn Industries, Inc./Tileman & Co., 
Ltd. (A Partnership) shall give notice of 
this grant of interim order to all affected 
employees by the same means required 
to inform them of the application for 
variance. 

The Assistant Secretary may revoke 
this order at any time if the applicant 
does not comply with any requirements 
of the order or the relevant standards, or 
if other information indicates that 
revocation of the interim order is 
warranted. Unless revoked, the interim 
order will remain in effect until a 
decision is rendered on the application 
for variance. 

Signed at Washington, D.C., on this 17th 
day of December 1982. 

Thorne G. Auchter, 

Assistant Secretary of Labor. 

[FR Doc. 82-34618 Filed 12 
BILLING CODE 4510-26-M 


17-82; 11:50 am] 


Office of the Secretary 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 

Background: The Department of 
Labor, in carrying out its responsibility 
under the Paperwork Reduction Act (44 
U.S.C. Chapter 35), considers comments 
on the proposed forms and 
recordkeeping requirements that will 
affect the public. 

List of Forms Under Review: On each 
Tuesday and/or Friday, as necessary, 
the Department of Labor will publish a 
list of the Agency forms under review by 
the Office of Management and Budget 
(OMB) since the last list was published 
The list will have all entries grouped 
into new forms, revisions, extensions 
(burden change), extensions (no 
change), or reinstatements. The 
Departmental Clearance Officer will. 
upon request, be able to advise 
members of the public of the nature of 
any particular revision they are 
interested in. Each entry will contain the 
following information: 

The Agency of the Department issuing this 
form. 

The title of the form. 

The Agency form number, if applicable 

How often the form must be filled out. 

Who will be required to or asked to report. 

Whether small business or organizations 
are affected. 

The standard industrial classification (SIC) 
codes, referrring to specific respondent 
groups that are affected. 

An estimate of the number of responses. 

An estimate of the total number of hours 
needed to fill out the form. 
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The number of forms in the request for 
approval. 

An abstract describing the need for and 
uses of the information collection. 


Comments and Questions: Copies of 
the proposed forms and supporting 
documents may be obtained by calling 
the Departmental Clearance Officer, 
Paul E. Larson, Telephone 202-523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, N.W., Room 
S-—5526, Washington, D.C. 20210. 
Comments should also be sent to the 
OMB reviewer, Norman Frumkin, 
Telephone 202-395-6880, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Room 3208, NEOB, Washington, D.C. 
20503. 

Any member of the public who wants 
to comment on a form which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 


New 


Labor Management Services 
Administration 
Proposed Class Exemption Relating to 
the Recapture of Brokerage 
Commissions on Behalf of Insurance 
Company Pooled Separate Accounts 
Quarterly 
Businesses or other institutions 
SIC: 635 
38,500 responses; 5,600 hours 
This is a proposed class exemption 
from certain restrictions of ERISA. The 
proposed class exemption would permit 
an insurance company to utilize its 
affiliates to effect or execute securities 
transactions in order to recapture 
brokerage commissions for the benefit of 
employee benefit plans whose assets 
are maintained in pooled separate 
accounts managed by the insurance 
company. 
Signed at Washington, D.C. this 21st day of 
December 1982. 
Paul E. Larson, 
Departmental Clearance Officer. 
[FR Doc. 82-35024 Filed 12-23-82; 8:45 am] 
BILLING CODE 4510-29-M 


Steering Subcommittee, Labor 
Advisory Committee for Trade 
Negotiations and Trade Policy; 
Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463 as amended), notice is hereby 
given of a meeting of the Steering 
Subcommittee of the Labor Advisory 
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Committee for Trade Negotiations and 
Trade Policy. 

Date, time and place: January 11, 1983, 
9:30 a.m., Rm. N3437 A&B Frances 
Perkins Department of Labor Building, 
200 Constitution Avenue, N.W.., 
Washington, D.C. 20210. 

Purpose: To discuss trade negotiations 
and trade policy of the United States. 

This meeting will be closed under the 
authority of Section 10(d) of the Federal 
Advisory Committee Act. The 
Committee will hear and discuss 
sensitive and confidential matters 
concerning U.S. trade negotiations and 
trade policy. 

FOR FURTHER INFORMATION CONTACT: 
Joseph S. Papovich, Executive Secretary, 
Labor Advisory Committee, Phone: (202) 
523-6171, December 20, 1982. 


Signed at Washington, D.C. this 20th day of 
December 1982. 
Robert W. Searby, 
Deputy Under Secretary, International 
Affairs. 
[FR Doc. 82-35021 Filed 12-23-82; 8:45 am] 
BILLING CODE 4510-28-M 


NATIONAL FOUNDATION ON ARTS 
AND THE HUMANITIES 


National Council on the Humanities 
Advisory Committee; Meeting 


December 20, 1982. 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is hereby 
given that a meeting of the Jefferson 
Lecture Committee of the National 
Council on the Humanities will be held 
on Monday, January 17, 1983 at 10:00 
a.m. to 5:00 p.m. in Room 1023 in the 
Shoreham Building, 806 15th Street, 
NW., Washington, D.C. 20506. 

The purpose of the meeting is to 
advise the Chairman of the National 
Endownment for the Humanities with 
respect to the purpose, nature and 
function of the Jefferson Lecture. The 
meeting will be open to the public. 

The agenda will be: (1) Review of 
solicited comments from Council 
members and others; (2) Discussion of 
the future of the Lecture; (3) Discussion 
of recommendations to the full Council; 
and (4) Preparation of the Committee 
report to the full Council to be presented 
in February. 

Further information about this 
meeting can be obtained from Mr. 
Stephen J. McCleary, Advisory 
Committee Management Officer, 


Washington, D.C. 20506, or call area 
code 202-724-0367. 


Stephen J. McCleary, 
Advisory Committee, Management Officer. 


[FR Doc. 82-34959 Filed 12-23-82; 8:45 am] 
BILLING CODE 7536-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-325 and 50-324] 


Carolina Power & Light Co.; issuance 
of Amendments to Facility Operating 
Licenses 


The U. S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment Nos. 52 and 77 to 
Facility Operating License Nos. DPR-71 
and DPR-62 issued to Carolina Power & 
Light Company (the licensee) which 
revised the Operating License and 
Technical Specifications for operation of 
the Brunswick Steam Electric Plant, 
Units Nos. 1 and 2 (the facility), located 
in Brunswick County, North Carolina. 
The amendments are effective as of the 
date of issuance 

The amendments revise the Technical 
Specifications to institute reporting 
requirements for challenges to safety 
valves and relief valves per NUREG- 
0737, Item II.K.3.3., and introduce 
specific, standardized terminology for 
the reactor vessel water level reference 
point. The amendments also change the 
license conditions formerly titled 
“Guard Training and Qualification Plan” 
to “Security Personnel Training and 
Qualification Plan” and change the tile 
of the plan specified in those license 
conditions in order to maintain 
consistent terminology. 

The applications for the amendments 
comply with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter, I, which are set forth in 
the license amendments. Prior public 
notice of the amendments was not 
required since the amendments do not 
involve a significant hazards 
consideration. 

The Commission has determined that 
the issuance of the amendments will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4), an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of the amendments. 
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For further details with respect to this 
action, see (1) the applications for 
amendments dated September 25, 1981 
(supplemented April 7, 1982 and October 
22, 1982) and November 18, 1981, (2) 
Amendment Nos. 52 and 77 to License 
Nos. DPR-71 and DPR-62, and (3) the 
Commission's related Safety Evaluation. 
These items are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, N. W., 
Washington, D. C. and at the Southport- 
brunswick County Library, 109 West 
Moore Street, Southport, North Carolina 
28461. A copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory 
Commission, Washington, D. C. 20555, 
Attention: Director, Division of 
Licensing 


Dated at Bethesda, Maryland this 16th day 
of December, 1982. 

For the Nuclear Regulatory Commission. 
Domenic B. Vassallo, 
Chief, Operating Reactors Branch *2, 
Division of licensing. 
[FR Doc. 82-35006 Filed 12-23-82; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-373] 


Commonwealth Edison Co.; issuance 
of Amendment of Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 11 to Facility 
Operating License No. NPF-11, issued to 
Commonwealth Edison Company, which 
adds License Condition 2.C.(34) for 
operation of the La Salle County Station, 
Unit No. 1 (the facility) located in 
Brookfield Township, La Salle County, 
Illinois. 

The Amendment authorizes the 
operation of La Salle County Station, 
Unit 1 with one recirculation loop out of 
service for the first fuel cycle only. Also, 
the Amendment adds a license 
condition limiting a power level of 50 
percent of full power or less during the 
operation with one recirculation loop 
out of service. 

The application for amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this Amendment was not required 
since the Amendment does not involve a 
significant hazards consideration. 
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The Commission has determined that 
the issuance of this Amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement, or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this Amendment. 

For further details with respect to this 
action, see (1) The application for 
Amendment dated December 6, 1982; (2) 
Amendment No.11 to License No. NPF- 
11 dated December 16, 1982; (3) the 
Commission's related safety evaluation. 
All of these items are available for 
public inspection at the Commission's 
Public Document Room located at 1717 
H Street, NW, Washington, DC 20555, ~ 
and the Public Library of Illinois Valley 
Community College, Rural Route No. 1, 
Ogelsby, Illinois 61348. A copy of items 
(1), (2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 16th day 
of December 1982. 

For The Nuclear Regulatory Commission. 
A. Schwencer, 

Chief, Licensing Branch No. 2, Division of 
Licensing 

{FR Doc. 62-35007 Filed 12-23-82: 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 50-373] 


Commonwealth Edison Co.; Issuance 
of Amendment of Facility Operating 
License and Notice of Exemption 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 12 to Facility 
Operating License No. NPF-11, issued to 
Commonwealth Edison Company, and a 
related exemption from 10 CFR 50.44 for 
operation of the La Salle County Station, 
Unit No. 1 (the facility) located in 
Brookfield Township, La Salle County, 
Illinois. 

The regulation 10 CFR 50.44 requires 
that all reactors with Mark I or Il 
containment must be inerted 6 months 
after initial critically. La Salle Unit I has 
a Mark II containment and its initial 
critically was performed on June 21, 
1982. It is presently completing its 
startup program and Commonwealth 
Edison requested an exemption from 
this regulation to avoid any potential 
negative impact on the startup program. 
The exemption is authorized until either 
the required 100 percent rated thermal 
power trip test has been performed or 
the reactor has operated for 120 
effective full power days, whichever is 


first. The Amendment and exemption 
are effective as of the date of issuance. 

The application for amendment and 
exemption comply with the standards 
and requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regulations. 
The Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment and in the safety 
evalution in support of the Amendment 
and exemption. Prior public notice of the 
license amendment was not required 
since the Amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this Amendment and the 
exemption will not result in any 
significant environmental impact and 
that pursuant to 10 CFR 51.5(d)(4) an 
environmental impact statement, or 
negative declaration and environmental 
impact appraisal need not be prepared 
in connection with issuance of this 
Amendment and exemption. 

For further details with respect to this 
action, see (1) The application for 
amendment and exemption dated 
November 18, 1982 and December 7, 
1982; (2) Amendment No. 12 to License 
No. NPF-11 dated December 20, 1982; 
and (3) the related safety evaluation in 
support of the Amendment and 
exemption. All of these items are 
available for public inspection at the 
Commission's Public document Room, 
1717 H Street, NW, Washington, DC 
20555, and the Public Library of Illinois 
Valley Community College, Rural Route 
No. 1, Ogelsby, Illinois 61348. A copy of 
items (1), (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda, Maryland this 20th day 
of December 1982. 

For the Nuclear Regulatory Commission. 
A. Schwencer, 

Chief Licensing Branch No. 2, Division of 
Licensing. 

[FR Doc. 62-35008 Filed 12-23-82; 8:45 am] 

BILLING CODE 7590-01-M 


{Docket No. 50-335] 


Florida Power & Light Co.; issuance of 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 55 to Facility 
Operating License No. DPR-67, issued to 
Florida Power & Light Company (the 
licensee), which revised Technical 
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Specifications for operation of the St. 
Lucie Plant, Unit No. 1 (the facility), 
located in St. Lucie County, Florida. The 
amendment is effective as of the date of 
issuance. 

This amendment updates the offsite 
and facility organization figures and the 
membership of the Company Nuclear 
Review Board in the Administrative 
Conrtols section of the Technical 
Specifications. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter 1, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since this amendment does not invlove a 
significant hazards consideration. 

The Commission has determined that 
issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative delcaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) The application for 
amendment dated Auguest 11, 1982, (2) 
Amendment No. 55 to License No. DPR- 
67 and (3) the Commission's letter dated 
December 14, 1982. All of these items 
are available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, N.W., Washington, D.C. 
and the Indian River Junior College 
Library, 3209 Virginia Avenue, Ft. 
Pierce, Florida. A copy of items (2) and 
(3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 14th day 
of December, 1982. 

For the Nuclear Regulatory Commission. 
Robert A. Clark, 

Chief, Operating Reactors Branch #3 Division 
of Licensing. 

(FR Doc. 82-35010 Filed 12-23-82; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 50-344] 


Portland General Electric Co. et al.; 
Exemption 


In the matter of; PORTLAND 
GENERAL ELECTRIC CO., CITY OF 
EUGENE, ORE.; PACIFIC POWER & 
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LIGHT CO.; (Trojan Nuclear Plant); 
exemption. 


Portland General Electric Company, 
the City of Eugene, Oregon and Pacific 
Power & Light Company (the licensee) 
are the holders of Facility Operating 
License No. NPF-1 which authorizes the 
operation of the Trojan Nuclear Plant 
(the facility) at reactor power levels not 
in excess of 3411 megawatts thermal. 
The facility consists of a Westinghouse 
Electric Corporation designed 
pressurized water reactor located at the 
licensee's site in Columbia County, 
Oregon. 

The license is subject to all rules and 
regulations of the Commission. 


II 


10 CFR 50.48, “Fire protection”, and 
Appendix R to 10 CFR Part 50, ‘Fire 
Protection Program for Nuclear Power 
Facilities Operating Prior to January 1, 
1979” set forth certain specific fire 
protection features required to satisfy 
the General Design Criterion related to 
fire protection (Criterion 3, Appendix A 
to 10 CFR 50). 

Section III.G of Appendix R requires 
fire protection for equipment important 
to safe shutdown. Such fire protection is 
achieved by various combinations of fire 
barriers, fire suppression systems, fire 
detectors, and separation of safety 
trains (III.G2) or alternative safe 
shutdown equipment free of the fire area 
(III.G.3). The objective of this protection 
is to assure that one train of equipment 
needed for hot shutdown would be 
undamaged by fire, and that systems 
needed for cold shutdown could be 
repaired within 72 hours (III.G.1). The 
criterion for alternative shutdown 
capability is contained in Section III.L 

Section III.J of Appendix R, 
“Emergency lighting”, requires 
emergency lighting units with at least an 
8-hour battery power supply to be 
provided in all areas needed for 
operation of safe shutdown equipment 
and in routes thereto. 


Il 


By letters dated March 19, 1981, as 
supplemented and amended by letters 
dated May 5 and August 21, 1981, March 
29, July 13 and September 21, 1982 the 
licensee requested nine specific 
exemptions from the requirements of 
Appendix R, involving IIL.G, II. J and 
ILL, as follows: 

H1.G.2 Fuel Building, elevation 45’, 
Auxiliary Building, elevation 45’, 
Cable penetration area outside 
Containment 

H1.G.3 Intake Structure, Control Room, 
Manholes NM-3 and NM-4 


IIL] Emergency lighting 
ILL Alternative shutdown for Intake 

Structure and Manholes NM-3 and 

NM-4. 

The acceptability of these requests is 
addressed below. More details are 
contained in the NRC staff's related 
Safety Evaluation (SE) dated December 
14, 1982, which is included herein by 
reference. 


IV 
Axiliary and Fuel Buildings, el. 45-feet 


The licensee requested exemptions 
from Section III.G.2 to the extent it 
requires one-hour fire rated barriers, an 
automatic fire suppression system and 
total area automaitc fire detection. This 
area contains the redundant component 
cooling water pumps and the redundant 
service water booster pumps. Ionization 
smoke detectors have been installed 
only near each component cooling water 
and service water booster pump to 
provide localized early warning 
detection in these two areas. 

The in-situ combustibles in the 
Auxiliary and Fuel Building consist of 
lubrication oil and cable insulation. The 
objective for the fire protection of safe 
shutdown cabling and equipment is to 
ensure that at least one means of 
achieving and maintaining safe 
shutdown conditions will remain 
available during and after any 
postulated fire. Because it is not 
possible to predict the specific condition 
under which fire may occur and 
propagate, Section III.G of Appendix R 
requires specific fire protective features 
for this area, e.g., an area fire detection 
system, an automatic fire suppression 
system and a one-hour fire barrier. 

Based, in part, on an on-site survey of 
the area, we find that a postulated 
exposure fire could result in the loss of 
the ability to achieve safe shutdown 
conditions due to the lack of separation 
and fire protection provided for safe 
shutdown systems. Localized smoke 
detection and manual fire fighting do not 
provide adequate assurance that one 
means of achieving and maintaining 
safe shutdown conditions would be free 
of damage in the event of a fire. 

Based on our evaluation we conclude 
that modification to meet Section III.G 
of Appendix R would enhance fire 
protection safety above that provided by 
the existing systems. Therefore the 
licensee’s request for exemption is 
denied. 

However, as to the schedule for 
meeting these requirements, some relief 
in the form of an exemption from the 
implementation schedules of § 50.48 is 
appropriate, since fire protection at 
Trojan has been substantially upgraded 
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generally and, except for this item, is 
essentially complete. Further, manual 
fire suppression capability is provided 
by standpipe hose stations and portable 
fire extinguishers, and localized 
ionization smoke detectors are installed. 
In view of this, the licensee is granted 
additional time to make fire protection 
improvements to meet Section III.G for 
these areas. The licensee shall complete 
such modifications by not later than 
startup of Fuel Cycle 6 (approximately 
July 1983), 


Cable Penetration Area Outside 
Containment 


The licensee requested an exemption 
from Section III.G.2 to the extent it 
requires 1-hour fire rated barriers to 
enclose one train of safe shutdown 
cabling. 

The cable penetration area outside 
containment includes the area between 
the Auxiliary and Containment 
Buildings from elevation 45-feet through 
elevation 93-feet. The area is triangular 
in shape with approximately a 5000 
square feet floor area and a 50 foot high 
ceiling. The area is open on two sides to 
the yard area. : 

Nonsafety-related cable trays run 


- between the redundant shutdown cable 


trays. No conduit crossovers exist 
involving the redundant shutdown 
cables. A fire in the nonsafety-related 
cable trays would have to propagate a 
horizontal distance of 43 ft. to affect 
redundant safe-shutdown cables. To 
assure that redundant safe shutdown 
cables are not affected by a fire in a 
non-safety related cable tray, fire stops 
have been installed in the non-safety 
related cable trays. 

An automatic deluge water spray 
system has been installed to protect the 
cable trays in the area. Ionization and 
photoelectric smoke detectors have been 
installed to provide early warning 
detection and to actuate the water spray 
system. 

The in-situ fuel load in the form of 
cable insulation is located in horizontal 
cable trays 28 to 42 feet above the floor 
level. There are no vertical cable trays 
in the area. Because the combustibles at 
the floor level are small and the 
redundant cables are located 
considerably above the floor level, any 
postulated exposure fire would not 
result in the loss of the ability to safely 
shut down the plant. 

Based on our evaluation, we conclude 
that the installation of 1-hour fire rated 
barriers will not significantly increase 
the level of fire safety. Therefore the 
licensee’s request for exemption is 
granted. 
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Intake Structure (23-foot level) 


The licensee requested an exemption 
from Section III.G.3 to the extent it 
requires a fixed fire suppression system 
in this fire area. 

The fire area contains the three 
redundant service water pumps and the 
cabling essential for their operation. 

Ionization smoke detectors have been 
provided above each service water 
pump to provide early warning detection 
and alarm in the control room. Manual 
fire suppression capability is provided 
by portable fire extinguishers and a fire 
hydrant with hose house approximately 
30 feet from the Intake Structure. 

In the event all three of the service 
water pumps were destroyed by a fire, 
the circulating water system could 
supply water to the service water 
system. Therefore the circulating water 
system provides alternative shutdown 
capability for this area. 

The requirement for a fixed fire 
suppression system applies for fire areas 
which have a large concentration of 
combustibles. In this instance the in-situ 
fire load is low (8000 BTU/sq. ft.). The 
fire load is due to the lubricating oil 
contained in the service water pumps 
and the cable insulation located in 
horizontal cable trays 20 feet above the 
floor. There are no vertical cable trays 
in this area. In a site visit, it was 
determined that, based on the 
configuration and limited amount of 
combustibles in the fire area, redundant 
systems are not vulnerable to single 
exposure fires. 

We conclude that the installation of a 
fixed suppression system in the intake 
structure would not significantly 
increase the level of fire safety. 
Therefore, the licensee's request for 
exemption is acceptable and is granted. 


Control Room 


The licensee requested an exemption 
from Section III.G.3 to the extent it 
requires a fixed suppression system in 
this fire area. 

The objective for the protection of 
safe shutdown capability istoensure _ 
that at least one means of achieving and 
maintaining safe shutdown conditions 
will remain available during and after 
any postulated fire in any area in the 
plant. The licensee's alternate shutdown 
panel provides this objective in case of a 
fire in the control room. In addition, the 
control room is continually manned by 
the operators, and thus, a fire would be 
immediately identified. A fire detection 
system, portable fire extinguishers, and 
hose stations have been provided. 

Therefore, we find that the licensee's 
request to be exempted from the 
requirement to provide a fixed fire 


suppression system in the control room 
is acceptable, and is granted. 


Manholes NM-3 and NM-4 


The licensee requested an exemption 
from Section III.G.3 to the extent it 
requires a fixed suppression system and 
automatic fire detection in these areas. 

Manholes NM-3 and NM-4 provide 
access to the duct bank which runs 
between the Fuel Building and the 
Intake Structure. The duct bank routes 
the redundant power cables for the 
service water pumps. 

In fire areas for which alternative 
shutdown capability is provided, 
Section III.G.3 requires the installation 
of a fire detection and a fixed fire 
suppression system. The requirement for 
these systems applies for fire areas 
which have large concentration of 
combustibles and require early warning 
detection to suppress fires quickly, so as 
to limit damage to other areas of the 
plant. In this instance, a fire in either 
manhole will not pose a threat to other 
safe shutdown systems or affect the 
ability to safely shut down the plant. 
Alternative shutdown capability has 
been provided, radiant energy shields 
are installed between redundant cables, 
and the cables are wrapped with 
asbestos tape. 

Based on our evaluation, we conclude 
that the installation of fire detection and 
fixed fire suppression systems in 
Manholes NM-3 and NM-4 would not 
significantly increase the level of fire 
safety. Therefore, the licensee's request 
for exemption is granted. 

Emergency Lighting 

Section III.J of Appendix R to 10 CFR 
states, “Emergency lighting units with at 
least an 8-hour battery power supply 
shall be provided in all areas needed for 
operation of safe shutdown equipment 
and in access and egress routes 
thereto.” 

The licensee requested an exemption 
from the Section III.J requirement for 
battery-power emergency lighting for the 
Trojan Nuclear Plant. 

The plant lighting system consists of 
normal lighting, essential lighting, and 
emergency lighting. All areas of the 
plant requiring manual safe shutdown 
operation are supplied with either 
essential lighting or emergency lighting. 
In most areas both lighting systems are 
available. The essential lighting is 
powered by the emergency diesel 
generators and the emergency lighting is 
powered from the station batteries. The 
emergency lighting is automatically 
energized upon failure of the AC supply. 
Additionally, fixed sealed-beam units 
with an 8-hour battery power supply 
provide lighting for access and egress in 
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the Turbine, Control, Auxiliary, and Fuel 
Buildings which house the safe 
shutdown equipment. 

In its review of emergency lighting 
circuits, the licensee indicated that a fire 
in the main control room or cable 
spreading room could affect lighting in 
the hallway and stairway outside the 
main control room. Therefore, by letter 
dated July 13, 1982, the licensee 
committed to either reroute cables or 
install emergency lighting units in the 
area outside of the main control room so 
that lighting would be available along 
the entire pathway between the main 
control room, emergency diesel 
generators rooms and the safe shutdown 
panel, in the event of a fire in the main 
control room or cable spreading room. 

Lighting powered from either 8-hour 
battery-power sources or the diesel 
generators will be available for safe 
shutdown operations and if plant 
lighting is disabled by fire, lighting for 
safe shutdown operations will be 
available. We therefore conclude that 
the licensee has provided an acceptable 
alternative to the III.J requirement. 
Therefore, exemption from the battery- 
powered emergency lighting requirement 
of Section III] of Appendix R to 10 CFR 
50 is acceptable and is granted. This 
exemption is conditioned on the licensee 
completing the cable rerouting or 
installation of emergency lighting units 
discussed above as soon as practicable 
but by no later than plant startup for 
Fuel Cycle 6 (approximately July 1983). 


Alternative Shutdown for the Intake 
Structure and Manholes NM-3 and NM- 
4 


The licensee provided additional 
information based on the criteria of 
Section IILL to the extent that the 
alternative shutdown system for these 
areas is not capable of achieving cold 
shutdown of the reactor coolant system 
within 72 hours. 

The licensee indicated that should a 
fire in the intake structure or manholes 
NM-3 and NM-4 result in loss of all 
service water pumps, an alternate 
shutdown capability is available 
utilizing gravity flow through the service 
water system from the circulating water 
system cooling tower basin. This 
arrangement is sufficient to provide 
cooling to safe shutdown equipment 
assuming loss of offsite power for 21 
hours when spent fuel pool cooling is 
maintained or 40 hours if the spent fuel 
pool is isolated. Once the cooling tower 
basin water capacity is depleted, the 
station fire pumps can be connected to 
the service water system header by 
means of hoses to existing connections 
and can provide cooling water from the 
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Columbia River indefinitely assuming 
loss of offsite power. A cooldown to the 
residual heat removal system initiation 
temperature (350°F) can be 
accomplished within 72 hours, however, 
the residual heat removal system cannot 
be initiated prior to 80 hours after 
shutdown because of the limited flow to 
the service water system provided by 
the alternate system. Cold shutdown 
cannot be achieved for approximately 
150 hours when the above alternate is 
employed. . 

Additional alternative capability is 
provided by utilizing the cooling tower 
makeup pumps which can be powered 
from the emergency diesel generators. 
These pumps recirculate a portion of the 
circulating water system flow discussed 
above, thus further extending the time 
the circulating water system can be used 
as an alternative to service water 
cooling. As with the previously 
discussed arrangement, this alternative 
method also cannot be used to 
accomplish cold shutdown within 72 
hours. 

Based on our review, we conclude 
that although the above alternatives do 
not provide the capability to achieve 
cold shutdown within 72 hours as 
identified in the criteria of Section ELL, 
we believe they represent an acceptable 
means for assuring safe plant cooldown 
assuming loss of offsite power in the 
event of fires in the intake structure or 
manholes NM-3 and NM-4 which result 
in loss of all service water pumps. We 
therefore conclude that an exemption 
from the requirements of Section ILL 
should be granted. 


V 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, the exemptions requested by 
licensee’s letters as referenced and 
discussed in III. and IV. above are 
authorized by law, will not endanger life 
or property or the common defense and 
security, are otherwise in the public 
interest, and are hereby granted. 

The Commission has determined that 
the granting of these exemptions will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmenta! impact appraisal need 
not be prepared in connection with this 
action. 

A copy of the Safety Evaluation dated 
December 14, 1982 related to this action 
is available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, N.W., Washington, D.C. 
and at the local public document room 
located at the Multnomah County 
Library, Social Science and Science 


Department, 801 S.W. 10th Avenue, 
Portland, Oregon 97205. A copy may be 
obtained upon request addressed to the 
U. S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 
This Exemption is effective upon issuance. 
Dated at Bethesda, Maryland this 14th day 
of December, 1982. 
For the Nuclear Regulatory Commission. 
Darrell G. Eisenhut, 
Director, Division of Licensing. 
[FR Doc. 82~35012 Filed 12-23-82; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-29] 


Yankee Atomic Electric Co., Yankee 
Nuclear Power Station; Issuance of 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 78 to Facility 
Operating License No. DPR-3, issued to 
Yankee Atomic Electric Company (the 
licensee), which revised the Technical 
Specifications for operation of the 
Yankee Nuclear Power Station (Yankee) 
(the facility) located in Franklin County, 
Massachusetts. The amendment is 
effective as of its date of issuance. 

The amendment incorporates changes 
to the Technical Specifications revising 


the maximum allowable peak rod linear 


heat generation rate limits as 
determined by the Core XVI LOCA 
analysis. 

The application for amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
appraisal need not be prepared in 
connection with the issuance of this 
amendment. 

For further details with respect to this 
action, see (1) The application for 
amendment dated November 26, 1982, 
(2) Amendment No. 78 to License No. 
DPR-3, and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
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1717 H Street, NW., Washington, DC. 
and at the Greenfield Community 
College, 1 College Drive, Greenfield, 
Massachusetts 01301. A copy of items 
(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC. 20555, Attention: Director, Division 
of Licensing. 

Dated in Bethesda, Maryland, this 17th day 
of December 1982. 

For the Nuclear Regulatory Commission. 
Thomas V. Wambach, 
Acting Chief, Operating Reactors Branch #5, 
Division of Licensing. 
[FR Doc. 82-5014 Filed 12-23-82; 8:45 am] 
BILLING CODE 7590-01-M 


Reporting or Recordkeeping 
Requirements Document; Office of 
Management and Budget Review 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of the Office of 
Management and Budget review of 
information collection. 


SUMMARY: The Nuclear Regulatory 
Commission has recently submitted to 
the Office of Management and Budget 
(OMB) for review the following proposal 
for the collection of information under 
thé provisions of the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 

1. Type of submission, new, revision 
or extension: Extension. 

2. The title of the information 
collection: Department Duplication 
Request; Microform Duplication 
Request; Microform Blowback Request. 

3 The form number if applicable: 171; 
171A; 171B. 

4. How often the collection is 
required: On occasion. 

5. Who will be required or asked to 
report: Individuals. 

6. An estimate of the number of 
responses: 8,000; 1,000; 2.000. 

7. An estimate of the total number of 
hours needed to complete the 
requirement or request: 553; 66; 133. 

8. Section 3504(h), Pub. L. 96-511 not 
applicable. 

9. Abstract: These forms are used by 
the public in requesting reproduction of 
documents through the Public Document 
Room in Washington, D.C. NRC has a 
private contractor providing 
reproduction services and these forms 
provide the necessary controls. 
ADDRESSES: Copies of the submittal! will 
be made available for inspection or 
copying for a fee at the NRC Public 
Document Room, 1717 H Street, NW.., 
Washington, D.C. 20555. 

FOR FURTHER INFORMATION CONTACT: 


Comments and questions should be 
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directed to the OMB reviewer, Jeff Hill, 
(202) 395-7340. 

NRC Clearance Officers R. Stephen 
Scott, (301) 492-8585. Dated at Bethesda, 
Maryland, this 20th day of December 
1982. 


For the Nuclear Regulatory Commission. 
Patricia G. Norry, 
Director, Office of Administration. 
[FR Doc. 82-35009 Filed 12-23-82; 6:45 am] 
BILLING CODE 7590-01-M 


Prioritization of Generic Safety Issues; 
Availability of Draft Prioritization of 
Generic Safety Issues 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of Availability of Draft 
NUREG-0933; A Prioritization of 
Generic Safety Issues; Request for 
Comments. 


SUMMARY: The Office of Nuclear 
Reactor Regulation has prepared a draft 
report, NUREG-0933, “A Prioritization 
of Generic Safety Issues.” The report 
contains estimates of the potential 
safety benefits and impacts that would 
result if the listed generic safety issues 
were resolved and new requirements 
approved and implemented. Although 
the report does conceptually identify a 
possible resolution for each issue, this is 
only for the purpose of analyzing the 
associated benefits and impacts and is 
not meant to imply any proposed new 
requirement. The purpose of the report 
is to aid the Office of Nuclear Reactor 
Regulation in allocating its resources to 
resolving those generic safety issues 
that might have significant safety 
benefit or could be cost effective. 
Comments on the technical accuracy 
and completeness of the descriptions of 
the issues, their safety significance and 
the costs, and other impacts associated 
with the issues may be submitted and 
will be considered. 


DATES: Comments may be submitted at 
any time. Although the report is 
scheduled to be published in February 
1983, revision will be made, if and when 
warranted. 

ADDRESSES: Interested persons may 
submit written comments and 
suggestions to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Attention: Docketing and Service 
Branch. Copies of the draft report and 
the comments may be examined in the 
Commission's Public Document Room at 
1717 H Street NW., Washington, D.C. 
FOR FURTHER INFORMATION CONTACT: 
W. Minners, Office of Nuclear Reactor 


Regulations, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 
Telephone 301-492-7827. 
SUPPLEMENTARY INFORMATION: The 
Office of Nuclear Reactor Regulation is 
instituting a method of determining the 
safety priority ranking of generic safety 
issues based on the safety benefits and 
costs and other impacts associated with 
the issues. The method is described in 
the draft report, NUREG-0933, A 
Prioritization of Generic Safety Issues. 
Individual assessments of the issues are 
also provided in the report, along with 
the recommended safety priority 
ranking. Issues determined to have a 
high or medium safety priority ranking 
will be resolved on a schedule 
commensurate with their priority 
ranking. Issues determined to have low 
priority ranking or determined to 
warrant being dropped will not be 
scheduled for resolution. As other issues 
are identified, they will be prioritized 
and scheduled commensurate with their 
priority ranking. Supplements to 
NUREG-0933 will be issued to 
incorporate assessments of additional 
generic issues and revisions of 
assessments as necessary. 

Any requirements that may be 
proposed based on the resolution of any 
of these generic issues will be subject to 
the NRC review and approval process 
prior to being issued. This will generally 
include a more complete and thorough 
assessment of the safety benefits, other 
values and impacts (including costs 
associated with implementing the 
requirement), a review by the 
Committee for Review of Generic 
Requirement, and public comment. 

Dated at Bethesda MD, this 17th day 
of December 1982. 

For the Nuclear Regulatory Commission. 
Warren Minners, 

Acting Chief, Safety Program Evaluation 
Branch, Division of Safety Technology, NRR. 
[FR Doc. 82-35013 Filed 12-23-82; 8:45 am] 

BiLLING CODE 1590-01-M 


OFFICE OF MANAGEMENT AND 
BUDGET *s 


identification of Included Federal Loan 
Programs for the Purposes of Public 
Law 97-365, the Debt Collection Act of 
1982 

AGENCY: Office of Management and 
Budget. 

ACTION: Notice. 


SUMMARY: Section 7 of the Debt 
Collection Act of 1982, Pub. L. 97-365, 
requires the Office of Management and 
Budget (OMB) to determine those direct, 
insured and guaranteed Federal loan 
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programs to which Section 4 and Section 
7 of the Act apply. The Act refers to 
these programs as “included Federal 
loan programs.” 

Under Section 4 of the Act, agencies 
which administer included Federal loan 
programs will have to require applicants 
to furnish their taxpayer identifying 
number on their loan applications. The 
taxpayer identifying number is the 
number an individual or business is 
required to furnish on a return filed with 
the Internal Revenue Service (IRS). In 
the case of individuals, the number is 
the social security number. Under the 
Act, agencies will use the number to 
verify the identity of loan applicants and 
to locate individuals and businesses 
should the loans become delinquent. 

The application of Section 4 to all 
currently authorized loan programs will 
prevent and reduce future delinquencies 
substantially. Based on past experience, 
the broad application of Section 4 will 
not result in undue administrative costs 
or burdens being placed on credit 
applicants or the agencies administering 
the loan programs. 

Section 7 of the Debt Collection Act of 
1982 permits the Internal Revenue 
Service (IRS) to disclose to the head of a 
Federal agency administering an 
included Federal loan program whether 
or not a loan applicant has a tax 
delinquent account. A tax delinquent 
account for an individual generally 
arises after a taxpayer has received four 
notices that tax is due. A similar but not 
identical procedure is followed in the 
case of business taxpayers. Under the 
Act, disclosure of this information can 
only be made for the purpose of 
determining the credit worthiness of a 
loan applicant. Redisclosure of this 
information by the receiving agency is 
not authorized. 

The extent to which agenices will 
utilize the screening authority contained 
in Section 7 will vary from agency to 
agency. For example, while it is unlikely 
that recent high school graduates 
applying for educational loans would 
have outstanding tax liabilities, it may 
be necessary in certain circumstances to 
screen applicants for educational loans 
against IRS records of tax delinquencies. 
On the other hand, applicants for 
Federal housing and business loans are 
more likely to have outstanding tax 
liabilities, and it is expected that these 
programs will use the screening 
authority more frequently than 
educational loan programs. The degree 
to which progams use the screening 
authority will also be influenced by 
other factors, such as the amount of 
credit involved, other credit information 
available on the applicant, and the 
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administrative costs associated with 
screening IRS records. 

While a substantial number of Federal 
loan programs are included on the 
following list, it is important to 
remember that the Act permits but does 
not require agencies to utilize the 
screening authority. Depending on such 
factors as the amount of credit involved 
and the availability of other credit 
information on the applicant, an agency 
may elect not to utilize the screening 
authority. 

The application of the screening 
authority will enhance the Government's 
debt collection efforts and will 
substantially prevent and reduce future 
delinquencies in these programs in two 
ways. Initially, the knowledge that a 
loan applicant has an outstanding tax 
liabililty will allow agenices to exercise 
sounder judgment in determining the 
potential abililty of a loan applicant to 
repay the debt. This will in turn lead to 
more informed decisions concerning the 
extension of Federal credit assistance 
and will reduce the possibility that a 
loan is inadvertently granted to an 
individual or business who is a poor 
credit risk. In addition, the screening 
authority will provide an incentive for 
Federal loan applicants to clear any 
outstanding tax debts prior to seeking 
Federal credit assistance. In 1982, over 
$27 billion in delinquent taxes was owed 
to the IRS. The diligent use of the 
screening authority will be of great 
assistance to the IRS in its efforts to 
collect delinquent taxes. 

The direct, insured and guaranteed 
loan program authorized by the 
following statutes are included Federal 
loan programs for the purposes of 
Section 7 of the Debt Collection Act of 
1982: 


Department of Agriculture 


—Commodity Credit Corporation 
Charter Act, as amended 

—Agriculture Act of 1949, as amended 

—Agriculture Adjustment Act of 1938, 
as amended 

—Rural Electrification Act of 1936, as 
amended 

—Consolidated Farm and Rural 
Development Act, as amended 

—Housing Act of 1949, as amended 

—Emergency Agriculture Credit 
Adjustment Act of 1978, as amended 

—Bankhead-Jones Farm Tenant Act 
(Title III), as amended 

—25 U.S.C. 488-492, as amended 


Department of Commerce 


—Trade Act of 1974, as amended 

—Public Works and Economic 
Development Act of 1965 as amended 

—Costal Zone Management Act of 1972, 
as amended 


—Merchant Marine Act of 1936, as 
amended 

—Fish and Wildlife Act of 1956, as 
amended 


Department of Education 


—Higher Education Act of 1965, as 
amended 

—Housing Act of 1950 (Title IV), as 
amended 


Department of Energy 


—Electric and Hybrid Vehicle Research, 
Development and Demonstration Act 
of 1976, as amended 

—Energy Policy and Conservation Act 
of 1975, as amended 

—Geothermal Energy Research, 
Development and Demonstration Act 
of 1974, as amended 

—Energy Security Act of 1980, as 
amended 

—Federal Nonnuclear Energy Research 
and Development Act of 1974, as 
amended 

—Energy Conservation and Production 
Act, as amended 

—National Energy Conservation Policy 
Act of 1978, as amended 

—Power Plant and Industrial Fuel Use 
Act of 1978, as amended 

—Public Utility Regulatory Policies Act 
of 1978, as amended 

—Pacific Northwest Electric Power 
Planning and Conservation Act, as 
amended 


Department of Health and Human 

Services 

—Public Health Service Act, as 
amended 


Department of Housing and Urban 
Development 


—National Housing Act, as amended 

—United States Housing Act of 1937, as 
amended 

—Housing Act of 1959, as amended 

—Independent Offices Appropriation 
Act of 1955, as amended 

—Solar Energy and Energy 
Conservation Bank Act of 1980, as 
amended 

—Housing and Urban Development Act 
of 1968, as amended 

—Housing Act of 1964, as amended 


Department of Interior 


—Indian Financing Act of 1974, as 
amended 

—Indian Reorganization Act of 1934, as 
amended 


Department of Labor 


—Employee Retirement Income Security 
Act of 1974 (29 U.S.C. 1431), as 
amended 
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Department of Transportation 


—Emergency Rail Services Act of 1970, 
as amended 

—Regional Rail Reorganization Act of 
1973, as amended 

—Rail Passenger Service Act, as 
amended 

—Railroad Revitalization and 
Regulatory Reform Act of 1976, as 
amended 

—Urban Mass Transportation Act of 
1964, as amended 

—the Act of September 7, 1957, as 
amended 

—Merchant Marine Act of 1936, as 
amended 


Veterans Administration 


—38 U.S.C. Chapters 31, 34 and 37, as 
amended 

—National Service Life Insurance Act of 
1940, as amended 


Small Business Administration 


—Small Business Act, as amended 

—Public Law 94-305, as amended 

—Small Business Investment Act of 
1958, as amended 


Overseas Private Investment 
Corporation 


—Foreign Assistance Act of 1961, as 
amended 

—Agriculture Trade Development and 
Assistance Act of 1954, as amended 

—Foreign Assistance Act of 1969, as 
amended 


Export-Import Bank 


—Export-Import Bank Act of 1945, as 
amended 


Tennessee Valley Authority 


—Tennessee Valley Authority Act of 
1933, as amended. 

FOR FURTHER INFORMATION CONTACT: 

Inquiries should be directed to the Office 

Management and Budget, Debt 

Collection Staff, Room 10236 NEOB, 726 

Jackson Place, N.W., Washington, D.C. 

20503. (Telephone: 202/395-3967) 


Joseph R. Wright, Jr., 

Deputy Director, Office of Management and 
Budget. 

[FR Doc. 82-34986 Filed 12-23-82; 8:45 am] 

BILLING CODE 3110-9-M 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 


Columbia River Basin Fish and Wildlife 
Program; Distribution and Availability 
Environmental Document 


AGENCY: Pacific Northwest Electric 
Power and Conservation Planning 
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« Council (North-est Power Planning 
Council). 

ACTION: Not: 2 of distribution of 
environmental document on Columbia 


River Basin Fish and Wildlife Program. 


SUMMARY: On November 15, 1982, the 
Pacific Northwest Electric Power and 
Conservation Planning Council (“the 
Council") adopted a Columbia River 
Basin Fish and Wildlife Program. The 
Council has prepared an environmental 
document summarizing its consideration 
of environmental factors throughout 
development of that program. The 
document will be forwarded to the 
Bonneville Power Administration and 
the Federal Energy Regulatory 
Commission in the U.S. Department of 
Energy; the Corps of Engineers, U.S. 
Department of the Army; and the Bureau 
of Reclamation, U.S. Department of the 
Interior. Copies of the document also 
will be provided, upon request, to any 
interested organization or individual. 
ADDRESSES: Those organizations or 
individuals wishing to receive a copy of 
the document should contact Janie 
Pearcy by writing her at the Council's 
central office, Suite 200, 700 S.W. Taylor 
Street, Portland, Oregon, 97205, or by 
calling her at (toll free) 1-800-547-0134 
in Montana, Idaho, Washington and 
California or (toll free) 1-800-452-2323 
in Oregon. From all other states, call 
(503) 222-5161. 

The environmental document is 
available for inspection and copying in 
the Public Reading Room of the 
Council's central office, Suite 200, 700 
SW. Taylor Street, Portland, Oregon, 
97205, on weekdays between 8:30 a.m. 
and 4:30 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Curt Marshall, Fish and Wildlife 
Program Manager (toll free) 1-800-547- 
0134 in Montana, Idaho, Washington 
and California or (toll free) 1-800—452- 
2324 in Oregon. From all other states, 
call (503) 222-5161. 

SUPPLEMENTARY INFORMATION: The 
Council adopted its Columbia River 
Basin Fish and Wildlife Program on 
November 15, 1982, and published a 
Federal Register notice of adoption on 
November 30, 1982 (47 FR 53976-7). 
Because the Council is not a federal 
agency, it is not subject to the National 
Environmental Policy Act (NEPA), 42 
U.S.C. 4321, et seg. However, the 
process the Council followed in 
developing its program paralleled the 
requirements of NEPA. The document 
demonstrates how the Council 
considered environmental factors as it 
drafted its program. The federal 
agencies that are to implement the 
Council's program must comply with 


NEPA. This document provides those 
agencies with a foundation for their 
environmental review to help them 
expedite the process and implement the 
program as soon as possible. 

Edward Sheets, 

Executive Director. 

[FR Doc. 62-34913 Filed 12-23-82; 8:45 am] 

BILLING CODE 0000-00-M 


PENSION BENEFIT GUARANTY 
CORPORATION 


Pendency cf Request for Exemption 
From Bond/Escrow Requirement 
Relating to Sale of Assets by an 
Employer That Contributes to a 
Multiemployer Plan; Johanna Farms, 
Inc. et al. 


AGENCY: Pension Benefit Guaranty 
Corporation. 


ACTION: Notice of pendency of request. 


SUMMARY: This notice advises interested 
persons that the Pension Benefit 
Guaranty Corporation has received a 
request from Johanna Farms, Inc., and 
its wholly owned subsidiary, Dairy 
Center, Inc. for an exemption from the 
bond/escrow requirement of section 
4204(a)(1)(B) of the Employee. 
Retirement Income Security Act of 1974, 
as amended. Section 4204(a)(1) provides 
that thesale of assets by an employer 
that contributes to a multiemployer 
pension plan will not constitute a 
complete or partial withdrawal from the 
plan if certain conditions are met. One 
of these conditions is that the purchaser 
post a bond or deposit money in escrow 
for five plan years, beginning after the 
sale. The PBGC is authorized to grant 
exemptions from this requirement. Prior 
to granting an exemption, the PBGC is 
required to give interested persons an 
opportunity to comment on the 
exemption request. The effect of this 
notice is to advise interested persons of 
this exemption request and to solicit 
their views on it. 


DATE: Comments must be submitted on 
or before February 10, 1983. 


ADDRESSES: All written comments {at 
least three copies) should be addressed 
to: Assistant Executive Director for 
Policy and Planning (140), Pension 
Benefit Guaranty Corporation, 2020 K 
Street, NW., Washington, D.C. 20006. 
The request for exemption and the 
comments received will be available for 
public inspection at the PBGC Public 
Affairs Office, Suite 7100, at the above 
address, between the hours of 9:00 a.m. 
and 4:00 p.m. 
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FOR FURTHER INFORMATION CONTACT: 
James M. Graham, Office of the 
Executive Director, Policy and Planning 
(140), Pension Benefit Guaranty 
Corporation, 2020 K Street, NW., 
Washington, D.C. 20006; (202) 254-4862. 
[This is not a toll-free number.] 


SUPPLEMENTARY INFORMATION: 
Background 


Section 4204(a)(1) of the Employee 
Retirement Income Security Act of 1974, 
as amended (“ERISA“), 29 U.S.C. 1384, 
provides that a bona fide arm’s-length 
sale of assets of a contributing employer 
to an unrelated party will not be 
considered a withdrawal if three 
conditions are met. These conditions, 
enumerated in section 4204{a)(1}(A)-{C}, 
are that— 

(A) The purchaser has an obligation to 
contribute to the plan for substantially 
the same number of contribuition base 
units for which the seller was obligated 
to contribute; 

(B) The purchaser obtains a bond or 
places an amount in escrow, for a period 
of five plan years after the sale, in an 
amount equal to the greater of the 
seller's average required annual 
contribution to the plan for the three 
plan years preceding the year in which 
the sale occurred or the seller’s required 
annual contribution for the plan year 
preceding the year in which the sale 
occurred; and 

(C) The contract of sale provides that 
if the purchaser withdraws from the 
plan within the first five years beginning 
after the sale and fails to pay any of its 
liability to the plan, the seller shall be 
secondarily liable for the liability it (the 
seller) would have had but for section 
4204. 


The bond or escrow described above 
would be paid to the plan if the 
purchaser withdraws from the plan or 
fails to make any required contributions 
to the plan within the first five plan 
years beginning after the sale. 

Section 4204(c) of ERISA authorizes 
the Pension Benefit Guaranty 
Corporation (“PBGC”) to grant 
individual or class variances or 
exemptions from the purchaser’s bond/ 
escrow requirement of section 
4204(a)}(1)(B) and the contract-provision 
requirement of section 4204{a){1)(C). The 
legislative history of section 4204 
indicates a Congressional intent that the 
sales rules be administered in a manner 
that assures protection of the plan with 
the least practicable intrusion into 
normal business transactions. The 
granting of an exemption of variance 
from the requirements of section 
4204(a)}(1}(B) or (C) does not constitute a 
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finding by PBGC that the transaction 
satisfies the other requirements of 
section 4204(a)(1). 

Under § 2643.3(a) of the PBGC’s 
regulation on procedures for variances 
for sales of assets (46 FR 46127, 
September 17, 1981), the PBGC shall 
approve a request for a variance or 
exemption if it determines that approval 
of the request is warranted, in that it— 

(1) Would more effectively or 
equitably carry out the purposes of Title 
IV of the Act; and 

(2) Would not significantly increase 
the risk of financial loss to the plan. 
Section 4204{c) of ERISA and § 2643.3(b) 
of the regulation require the PBGC to 
publish a notice of the pendency of a 
request for a variance of exemption in 
the Federal Register, and to provide 
interested parties with an opportunity to 
comment on the proposed variance or 
exemption. 


The Request 


The PBGC has received a request from 
Johanna Farms, Inc. (“Johanna”) and its 
wholly owned subsidiary, Dairy Center, 
Inc. (“Diary”) to waive the bond/escrow 
requirement of section 4204(a)(1)(B) of 
ERISA. In the request, the applicants 
represent among other things, that: 

1. On May 27, 1982, Dairy purchased 
certain operating assets of the Great 
Atlantic and Pacific Tea Company, Inc. 
(“A&P”). Johanna was a guarantor to the 
sales contract. 

2. Dairy has assumed A&P’s 
responsiblities under a collective 
bargaining agreement with Food 
Drivers, Salesmen, Dairy and Ice Cream 
Workers Union Local 463, which 
obligated A&P to contribute to the Dairy 
Industry-Union Pension Plan for 
Philadelphia and Vicinity (the “Plan”). 
Prior to the sale, A&P’s potential 
withdrawal liability had been estimated 
by the Plan to be $1,402,457. 

3. The amount of the bond or escrow 
required under section 4204(a)(1)(B) is 
$269,105 (the estimated annual amount 
of A&P's required annual contribution 
for the Plan year preceding the year in 
which the sale occurred.) 

4. According to its consolidated 
financial statements, Johanna and its 
subsidiaries had total net assets for its 
fiscal year ended May 31, 1981 of 
approximately $13 million, and an 
average net income for its fiscal years 
1979-1981 of about $1.6 million. Johanna 
has asserted that all other financial 
information submitted as part of this 
request is exempt from disclosure under 
the Freedom of Information Act, 5 U.S.C. 
522(b)(4). 

5. The applicants have sent a copy of 
this request (excluding thefinancial 
information) to the Fund and the 
collective bargaining representative of 


' A&P’s former employees by certified 
| mail, return receipt requested. 


Comments 


All interested persons are invited to 
submit written comments on the pending 
exemption the above address, by 
February 10, 1983. All comments will be 
made a part of the record. Comments 
received, as well as the application for 
exemption, will be available for public 
inspection at the address set forth 
above. 

Issued at Washington, D.C. on this 17th day 
of December, 1982. 

Edwin M. Jones, 


| Executive Director, Pension Benefit Guaranty 


Corporation. 
(FR Doc. 62-34921 Filed 12-23-62; 8:45 am] 
BILLING CODE 7708-01-M 


DEPARTMENT OF TRANSPORTATION 


Federal Railroad Administration 
{FRA Waiver Petition Docket HS-82-24] 


Great Western Railroad Co.; Petition 
for Exemption From the Hours of 
Service Act 


In accordance with 49 CFR 211.41 and 
Section 211.9, notice is hereby given that 
the Great Western Railroad 
Company(GW) has petitioned the 
Federal Railroad Administration (FRA) 
for an exemption from the Hours of 
Service Act (83 Stat. 464, Pub. L. 91-169, 
45 U.S.C. 64-A(e)). That petition requests 
that the GW be granted authority to 
permit certain employees to 
continuously remain on duty for in 
excess of twelve hours. 

The Hours of Service Act currently 
makes it unlawful for a railroad to 
require or permit specified employees to 
continuously remian on duty for a 
period in excess of twelve hours. 
However, the Hours of Service Act 
contains a provision that permits a 
railroad, which employs no more than 
fifteen employees who are subject to the 
statute, to seek an exemption from this 
twelve hour limitation. 

The GW seeks this exemption so that 
it can permit certain employees to 
remain continuously on duty for period 
not to exceed sixteen hours. The 
petitioner indicates that granting this 
exemption is in the public interest and 
will not adversely affect safety. 
Additionally, the petitioner asserts that 
it employs no more than fifteen 
employees and has demonstrated good 
cause for granting this exemption. 

Interested persons are invited to 
participate in this proceeding by 
submitting written views or comments. 
FRA has not scheduled an opportunity 
for oral comment since the facts do not 
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appear to warrant it. Communications 
concerning this proceeding should 
identify the Docket Number, Docket 
Number HS-82-24, and must be 
submitted in triplicate to the Docket 
Clerk, Office of the Chief Counsel, 
Federal Railroad Administration, Nassif 
Building, 400 Seventh Street, S.W., 
Washington, D.C. 20590. 
Communications received before 
January 14,1 1983, will be considered by 
the FREA before final action is taken. 
Comments received after that date will 
be considered as far as practicable. All 
comments received will be available for 
examination both before and after the 
closing date for comments, during 
regular business hours in Room 7321A, 
Nassif Building 400 Seventh Street, S.W., 
Washington, D.C. 20590. 


(Section 5 of the Hours of Service Act of 1969 

(45 U.S.C. 64a), 1.49(d) of the regulations of 

the Office of the Secretary, 49 CFR 1.49 (d). 
Issued in Washington, D.C., on December 

21, 1982. 

Joseph W. Walsh, 

Chairman, Railroad Safety Board. 

(FR Doc. 82-34955 Filed 12-23-62; 8:45 am] 

BILLING CODE 4910-06-M 


[FRA Waiver Petition Docket HS-82-25] 


Little Rock and Western Railroad Co.; 
Petition for Exemption From the Hours 
of Service Act 


In accordance with 49 CFR 211.41 and 
Section 211.9, notice is hereby given that 
the Little Rock and Western Railroad 
Company (LR & W) has petitioned the 
Federal Railroad Administration (FRA) 
for an exemption from the Hours of 
Service Act (83 Stat. 464, Pub. L. 91-169, 
45 U.S.C. 64A(e)). That petition requests 
that the LR & W be granted authority to 
permit certain employees to 
continuously remain on duty for in 
excess of twelve hours. 

The Hours of Service Act currently 
makes it unlawful for a railroad to 
require or permit specified employees to 
continuously remain on duty for a 
period in excess of twelve hours. 
However, the Hours of Service Act 
contains a provision that permits a 
railroad, which employs no more than 
fifteen employees who are subject to the 
statute, to seek an exemption from this 
twelve hour limitation. 

The LR & W seeks this exemption so 
that it can permit certain employees to 
remain continuously on duty for period 
not to exceed sixteen hours, The 
petitioner indicates that granting this 
exemption is in the public interest and 
will not adversely affect safety. 
Additionally, the petitioner asserts that 
it employs no more than fifteen 
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employees and has demonstrated good 
cause for granting this exemption. 
Interested persons are invited to 
participate in this proceeding by 
submitting written views or comments. 
FRA has not scheduled an opportunity 
for oral comment since the facts do not 
appear to warrant it. Communications 
concerning this proceeding should 
identify the Docket Number, Docket 
Number HS-82-25, and must be 
submitted in triplicate to the Docket 
Clerk, Office of the Chief Counsel, 
Federal Railroad Administration, Nassif 
Building, 400 Seventh Street, S.W., 
Washington, D.C. 20590. 
Communications received before 
January 31, 1983, will be considered by 
the FRA before final action is taken. 
Comments received after that date will 
be considered as far as practicable. All 
comments received will be available for 
examination both before and after the 
closing daie for comments, during 
regular business hours in Room 7321A, 
Nassif Building 400 Seventh Street, S.W., 
Washington, D.C. 20590. 
Section 5 of the Hours of Service Act of 1969 
(45 U.S.C. 64a), 1.49(d)) of the regulations of 
the Office of the Secretary, 49 CFR 1.49(d) 
Issued in Washington, D.C., on December 
20, 1982. 
Joseph W. Walsh, 
Chairman, Railroad Safety Board. 
[FR Doc. 82-94956 Filed 12-23-82; 6:45 am] 
BILLING CODE 4910-06-M 


[FRA Waiver Petition Docket HS-82-26] 


Ontario Midland Railroad Co.; Petition 
for Exemption From the Hours of 
Service Act 


In accordance with 49 CFR 211.41 and 
Section 211.9, notice is hereby given that 
the Ontario Midland Railroad Company 
(OMR) has petitioned the Federal 
Railroad Administration (FRA) for an 
exemption from the Hours of Service 
Act (83 Stat. 464, Pub. L. 91-169, 45 
U.S.C. 64A(e)). That petition requests 
that the OMR be granted authority to 
permit certain employees to 
continuously remain on duty for in 
excess of twelve hours. 

The Hours of Service Act currently 
makes it unlawful for a railroad to 
require or permit specified employees to 
continuously remain on duty for a 
period in excess of twelve hours. 
However, the Hours of Service Act 
contains a provision that permits a 
railroad, which employs no more than 
fifteen employees who are subject to the 
statute, to seek an exemption from this 
twelve hour limitation. 

The OMR seeks this exemption so 
that it can permit certain employees to 


remain continuously on duty for a 
period not to exceed sixteen hours. The 
petitioner indicates that granting this 
exemption is in the public interest and 
will not adversely affect safety. 
Additionally, the petitioner asserts that 
it employs no more than fifteen 
employees and has demonstrated good 
cause for granting this exemption. 
Interested persons are invited to 
participate in this proceeding by 
submitting written views or comments. 
FRA has not scheduled an opportunity 
for oral comment since the facts do not 
appear to warrant it. Communications 
concerning this proceeding should 
identify the Docket Number, Docket 
Number HS-82-26, and must be 
submitted in triplicate to the Docket 
Clerk, Office of the Chief Counsel, 
Federal Railroad Administration, Nassif 
Building, 400 Seventh Street, SW., 
Washington, D.C. 20590. 
Communications received before 
January 31, 1983 will be considered by 
the FRA before final action is taken. 
Comments received after that date will 
be considered as far as practicable. All 
comments received will be available for 
examination both before and after the 
closing date for comments, during 
regular business hours in Room 7321A, 
Nassif Building, 400 Seventh Street, SW., 
Washington, D.C. 20590. 
(Section 5 of the Hours of Service Act of 1969 
(45 U.S.C. 64a), 1.49(d) of the regulations of 
the Office of the Secretary, 49 CFR 1.49(d)) 
Issued in Washington, D.C., on December 
20, 1982. 
Joseph W. Walsh, 
Chairman, Railroad Safety Board. 
[FR Doc. 82-34957 Filed 12-23-82; 8:45 am] 
BILLING CODE 4910-06-M 


[FRA Waiver Petition Docket HS-82-27] 


Ontario Central Railroad Co.; Petition 
for Exemption From the Hours of 
Service Act 


In accordance with 49 CFR 211.41 and 
Section 211.9, notice is hereby given that 
the Ontario Central Railroad Company 
(OCR) has petitioned the Federal 
Railroad Administration (FRA) for an 
exemption from the Hours of Service 
Act (83 Stat. 464, Pub. L. 91-169, 45 
U.S.C. 64A(e)). That petition requests 
that the OCR be granted authority to 
permit certain employees to 
continuously remain on duty for in 
excess of twelve hours. 

The Hours of Service Act currently 
makes it unlawful for a railroad to 
require or permit specified employees to 
continously remain on duty for a period 
in excess of twelve hours. However, the 
Hours of Service Act contains a 
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provision that permits a railroad, which 
employs no more than fifteen employees 
who are subject to the statute, to seek 
an exemption from this twelve hour 
limitation. 

The OCR seeks this exemption so that 
it can permit certain employees to 
remain continously on duty for period 
not to exceed sixteen hours. The 
petitioner indicates that granting this 
exemption is in the public interest and 
wil not adversely affect safety. 
Additionally, the petitioner asserts that 
it employs no more than fifteen 
employees and has demonstrated good 
cause for granting this exemption. 

Interested persons are invited to 
participate in this proceeding by 
submitting written views or comments. 
FRA has not scheduled an opportunity 
for oral comment since the facts do not 
appear to warrant it. Communications 
concerning this proceeding should 
identify the Docket Number, Docket 
Number HS-82-27, and must be 
submitted in triplicate to the Docket 
Clerk, Office of the Chief Counsel, 
Federal Railroad Administration Nassif 
Building, 400 Seventh Street, SW., 
Washington, D.C. 20590. 
Communications received before 
January 31, 1983, will be considered by 
the FRA before final action is taken. 
Comments received after that date will 
be-considered as far as practicable. All 
comments received will be available for 
examination both before an after the 
closing date for comments, during 
regular business hours in Room 7321A, 


- Nassif Building, 400 Seventh Street, SW., 


Washington, D.C. 20590. 


(Section 5 of the Hours of Service Act of 1969 

(45 U.S.C. 64a), 1.49(d) of the regulations of 

the Office of the Secretary, 49 CFR 1.49(d)) 
Issued in Washington, D.C. on December 

20, 1982. 

Joseph W. Walsh, 

Chairman, Railroad Safety Board. 

[FR Doc. 82-34958 Filed 12-23-82; 8:45 am] 

BILLING CODE 4910-06-M 


DEPARTMENT OF THE TREASURY 


Customs Service 
(T.D. 83-4] 


Vessels in Foreign and Domestic 
Trades; Fee Schedule for Vessel 
Services 

AGENCY: U.S. Customs Service, 
Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The “Customs Procedural 
Reform and Simplification Act of 1978” 
repealed several statutes under which 
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Customs charged and collected fees for 
specific services provided to vessels by 
Customs officers. That Act authorized 
the Secretary of the Treasury to 
establish a new schedule of fees to 
return to the Government the 
approximate costs of the service 
provided. This document sets forth the 
revised schedule of fees to be charged 
and collected for 1983 for the specified 
services. 


EFFECTIVE DATE: January 1, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Jerry Laderberg, Carriers, Drawback and 
Bonds Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., 
Washington, D.C. 20229 {202-566-5706}. 


SUPPLEMENTARY INFORMATION: 


Background 


Public Law 95-410, the “Customs 
Procedural Reform and Simplification 
Act of 1978,” approved October 3, 1978 
(the “Act”), repealed sections 2654, 4381, 
4382, and 4383 of the Revised Statutes of 
the United States (19 U.S.C. 58; 46 U.S.C. 
329, 330, and 333), the statutory 
authority under which customs had been 
charging and collecting fees for specific 
services provided to vessels by Customs 
officers. 

Because these “Navigation Fees,” 
which are set forth in section 4.98(a), 
Customs Regulations (19 CFR 4.93{a)), 
did not cover the costs of providing the 
services, section 214 of the Act 
authorized the Secretary of the Treasury 
to establish a new schedule of fees to be 
charged and collected for furnishing 
these services. The fees are to be 
consistent with 31 U.S.C. 9701, which 
provides that the costs of specific 
services for private interests shall be 
reimbursed to the Government. 

By Treasury Decision 80-25, published 
in the Federal Register on January 18, 
1980 (45 FR 3570), Customs established a 
fee schedule to be used for 1980, and 
amended § 4.98(a), Customs 
Regulations, to provide that a revised 
fee schedule will be published in the 
Federal Register and Customs Bulletin in 
December of each year setting forth a 
revised schedule of navigation fees for 
the specified vessel services to be 
performed during the following year. 
The revised fee schedule is to reflect 
changes in the rate of compensation 
paid to the Customs officer performing 
the service. The fees are to be calculated 
in accordance with § 24.17(d), Customs 
Regulations (19 CFR 24.17(d)), and based 
upon the amount of time the average 
service requires of a Customs officer in 
the fifth step of GS-9. 

Fee No. 6 of § 4.98(a)(1) was removed 
and reserved by T.D. 82-224, published 


in the Federal Register on November 29, 
1982 (47 FR 53725). 

Because of the recent Federal pay 
increase, it is necessary for Customs to 
revise the schedule of fees for 1983 to 
take into account this increased cost in 
accordance with § 4.98{a}, Customs 
Regulations. The hourly rate utilized is 
$15.12, thereby reflecting the change in 
the rate of compensation paid to a 
Customs officer in the fifth step of GS-9 
performing the service. The fees have 
been rounded off to the nearest tenth of 
a dollar. 


Action 


The following revised schedule of 
navigation fees shall be effective during 
1983: 








eign port: 
(a) Less than 100 net 
(b) 100 net tons and over-........ 


3 Issuing permit to foreign vessel to proceed 
from district to district, and receiving manifest ... 
4 Receiving manifest of foreign vessel on arrival | 

Se ee ern a 


8 Furnished copy of official document, including 
Certified outward foreign manifest, and others 
not elsewhere enumerated 


Authority 


R.S. 251, as amended, 96 Stat. 1051, 92 
Stat. 888 (19 U.S.C, 66, 31 U.S.C. 9701, 
Pub. L. 95-410). 


Drafting Information 


The principal author of this document 
was Charles D. Ressin, Regulations 
Control Branch, Office of Regulations 
and Rulings, U.S. Customs Service. 
However, personnel from other Customs 
offices participated in its develoment. 
George C. Corcoran, Jr., 

Acting Commissioner of Customs. 

Approved: December 9, 1982 
John M. Walker, Jr., 

Assistant Secretary of the Treasury. 
[FR Doc. 82-34969 Filed 12-27-82; 8:45 am] 
BILLING CODE 4820-02-m 


UNITED STATES INFORMATION 
AGENCY 


Immunity From Judicial Seizure of 
Culturally Significant Objects imported 
for Temporary Exhibition; Delegation 
of Authority 

By virtue of the authority vested in me 
by Executive Order 12047, March 27, 


Federal Register / Vol. 47, No. 248 / Monday, December 27, 1982 / Notices 


1978, I hereby delegate to the General 
Counsel of this Agency the authority to 
make any and all determinations 
authorized in pursuance of Pub. L. 89- 
259 (22 U.S.C. 2459), and to publish such 
determinations and modifications 
thereof in the Federal Register. In the 
event of a vacancy in the office, or 
during the incapacity or absence of the 
General Counsel, the authority 
delegated hereunder may be exercised 
by the Acting General Counsel. 

Notwithstanding any other provision 
of this delegation, the Director may at 
any time exercise any function or 
authority delegated herein. 

This delegation is effective 
immediately. 


Dated: December 17, 1982. 
Charles Z. Wick, 
Director, United States Information Agency. 
[FR Doc. 82-34922 Filed 12-23-82; 8:45 am] 
BILLING CODE 8230-01-M 


VETERANS ADMINISTRATION 


Agency Forms Under OMB Review 
AGENCY: Veterans Administration. 
ACTION: Notice. 


SUMMARY: The Veterans Administration 
has submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists new, 
revised, and extended forms. Each entry 
contains the following information: (1) 
The department or staff office issuing 
the form; (2) The title of the form; (3) The 
agency form number, if applicable; (4) 
How often the form must be filled out; 
(5) Who will be required or asked to 
report; (6) An estimate of the number of 
responses; (7) An estimate of the total 
number of hours needed to fill out the 
form; and (8) An indication of whether 
section 3504(H) of Pub. L. 96-511 applies. 


ADDRESSES: Copies of the proposed 
forms and supporting documents may be 
obtained from Patricia Viers, Agency 
Clearance Officer (004A2), Veterans 
Administration, 810 Vermont Avenue, 
NW., Washington DC, 20420 (202) 389- 
2146. Comments and questions about the 
items on this list should be directed to 
the VA's OMB Desk Officer, Andy 
Usher, Office of Management and 
Budget, 726 Jackson Place, NW., 
Washington, DC 20503, (202) 395-7316. 
DATES: Comments on the forms should 
be directed to the OMB Desk Officer 
within 60 days of this notice. 

Dated: December 16, 1982. 
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By direction of the Administrator. 
Dominick Onorato, 


Associate Deputy Administrator for 
Information Resources Management. 


Revision 


1. Department of Veterans Benefits 

2. Request for change of program or 
place of training 

3. 22-1995 

4. On occasion 

5. Veterans and servicepersons 

6. 200,000 responses 

7. 66,667 hours 

8. Not applicable under 3504(H) 


1. Department of Veterans Benefits 

2. Application for cash surrender value 
or policy loan. (Government Life 
Insurance) 

3. 29-1546 

4. On occasion 

5. Insured veterans 

6. 28,000 responses 

7. 4,667 hours 

8. Not applicable under 3504(H) 

* * * * * 

1. Department of Veterans Benefits 

2. Designation of certifying official (s) 

3. 22-8794 

4. On occasion 

5. Educational institutions 

6. 6,000 responses 

7. 1,000 hours 

8. Not applicable under 3504(H) 

* * * * * 

1. Department of Veterans Benefits 

2. Federal fiduciary’s account 

3. 27~4706b 

4. On occasion 

5. Federal fiduciaries 

6. 7,000 responses 

7. 3,500 hours 

8. Not applicable under 3504(H) 


Extensions 


1. Department of Veterans Benefits 

2. Monthly certification of on-the-job 
and apprenticeship training 

3. 22-6553d 

4. Monthly 


5. Veterans 
. 240,000 responses 
. 40,000 hours 
. Not applicable under 3504(H) 
* * * * 
. Department of Veterans Benefits 
. Veterans Application for Assistance 
in Acquiring Special Housing 
Adaptations 
. 26-4555d 
. On occasion 
. Disabled Veterans 
. 400 responses 
. 133 hours 
. Not applicable under 3504(H) 
* * * +. 
. Department of Veterans Benefits 
. Trainee Interview Sheet 
3. 22-8662 
4. On occasion 
5. Trainees 
6. 20,000 responses 
7. 5,000 hours 
8. Not applicable under 3504(H) 


New 


1. Department of Veterans Benefits 
2. Claim for Repurchase of Loan 
3. 26-8084 
. On occasion 
. Loan Holders 
. 500 responses 
. 250 hours 
. Not applicable under 3504(H) 
. Department of Veterans Benefits 
. Estimated Expenses for counseling 
services 
. 28-1989 
. Annually 
. Guidance Centers 
. 35 responses 
. 77 hours 
8. Not applicable under 3504(H) 
[FR Doc. 82-34936 Filed 12-26-82; 8:45 am] 
BILLING CODE 8320-01-M 


57601 


Advisory Committee on Former 
Prisoners of War; Meeting 


The Veterans’ Administration gives 
notice under 38 U.S.C. 211 that a meeting 
of the Advisory Committee on Former 
Prisoners of War will be held in the 
Omar N. Bradley Conference Room at 
the Veterans’ Administration Central 
Office, 810 Vermont Avenue, NW, 
Washington, DC 20420, February 1 
through 3, 1983. The purpose of the 
Committee is to consult with and advise 
the Administration of Veterans’ Affairs 
on the administration of benefits under 
title 38, United States Code, for veterans 
who are former prisoners of war and on 
the needs of such veterans with respect 
to compensation, health care, and 
rehabilitation. 

The sessions will convene at 9 a.m. 
each day. These sessions will be open to 
the public up to the seating capacity of 
the room. Because this capacity is 
limited, it will be necessary for those 
wishing to attend to contact Miss Linda 
Gardner, Administrative Assistant to 
the Chief Benefits Director, Veterans’ 
Administration Central Office (phone 
202/389-2455) prior to peony 21, 1983. 

Members of the public may direct 
questions or submit prepared statements 
for review by the Committee in advance 
of the meeting, in writing only, to Mr. H. 
B. Mars, Deputy Director, Compensation 
and Pension Service, Department of 
Veterans Benefits, Room 400, Veterans’ 
Administration Central Office. 
Submitted material must be received at 
least five days prior to the meeting. Such 
members of the public may be asked to 
clarify submitted material prior to 
consideration by the Committee. 

Summary minutes of the meeting and 
rosters of the Committee members may 
be obtained from Miss Linda Gardner at 
the aforementioned address. 

Dated: December 10, 1982. 

Rosa Maria Fontanez, 
Committee Management Officer. 
[FR Doc. 82-35015 Filed 12-23-82; 8:45 am] 
BILLING CODE 8320-01-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 


National Credit Union Administration... 
National Transportation Safety Board... 
Postal Service. 


1 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 10:30 a.m. on Thursday, December 23, 
1982, the Federal Deposit Insurance 
Corporation's Board of Directors will 
meet in closed session, and is expected 
to consider the following matters: 

Application for consent to purchase 
assets and assume liabilities and to 
establish two branches: 


Goldome Bank for Savings, Buffalo, New 
York, an insured mutual savings bank, for 
consent to purchase certain assets of and 
assume the liability to pay certain deposits 
made in the Dunkirk branch and the 
Gowanda Branch of The Permanent 
Savings Bank, Niagara Falls, New York, 
and to establish those two branches as 
branches of Goldome Bank for savings. 


Application for consent to convert to 
membership in the Federal Savings and 
Loan Insurance Corporation: 


The Long Island Savings Bank, Syosset, New 
York, an insured mutual savings bank. 


Recommendation regarding the 
Corporation’s assistance agreement with 
an insured bank pursuant to section 
13(e) of the Federal Deposit Insurance 
Act. 

Application for assistance pursuant to 
section 13(i) of the Federal Deposit 
Insurance Act and the FDIC's Capital 
Assistance Plan: 

Name and location of bank authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c)(60, (c)(8), and 
(c)(9)(A){ii) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(6), (c)(8), 
and (c)(9)(A)(ii). 

Recommendations regarding the 
liquidation of a bank's assets acquired 


by the Corporation in its capacity as 

receiver, liquidator, or liquidating agent 

of those assets: 

Case No. 45,548-L—Metropolitan Bank & 
Trust Company, Tampa, Florida 

Memorandum and Resolution re: Farmers and 
Mechanics Savings Bank, Minneapolis, 
Minnesota 


Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof: 

Names of persons and names and locations 
of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(6), (c)(8), and (c)(9)(A)(ii) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b{c){6), (c)(8), and (c)(9)(A)(ii)). 
Personnel actions regarding 

appointments, promotions, 

administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be exempt 
from disclosure pursuant to provisions of 
subsections {c)(2) and (c)(6) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b(c)(2) and (c)(6)). 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550 17th Street, N.W., 
Washington, D.C. 

Requests for information concerning 
the meeting may be directed to Mr. 
Hoyle L. Robinson, Executive Secretary 
of the Corporation at (202) 389-4425. 


Dated: December 21, 1982. 
Federal Deposit Insurance Corporation. 


Hoyle L. Robinson, 


Executive Secretary. 
[S-1857-82 Filed 12-22-82; 11:09 am} 
BILLING CODE 6714-01-M 


2 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation's Board of Directors will 


Federal Register 
Vol. 47, No. 248 


Monday, December 27, 1982 


meet in open session at 10:00 a.m. on 
Thursday, December 23, 1982, and is 
expected to consider the following 
matters: 


Memorandum re: Accounting and Capital 
Adequacy Concerns Regarding Intangible 
Assets Resulting from Bank Mergers and 
Acquisitions. 

Memorandum re: Purchase of Office Space in 
the Ecker Square Condominium Office 
Building, San Francisco, California. 

Memorandum re: Budget of Liquidation 
Expenses for Budget Year 1983. 

Resolution re: Amended delegations of 
authority relating to FDIC's Capital 
Assistance Plan. 


The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550 17th Street, N.W., 
Washington, D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
389-4425. 


Dated: December 21, 1982. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[S-1858-82 Filed 12-22-82; 11:12 am} 
BILLING CODE 6714-01-M 


3 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 3:00 p.m. on Tuesday, December 21, 
1982, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session, by telephone 
conference call, to consider the 
application submitted by Heritage Bank- 
Mayfair, Wauwatosa, Wisconsin, an 
insured State nonmember bank, for 
consent to consolidate, under its charter 
and title, with Jacobus National Bank, 
Brookfield, Wisconsin, a new national 
bank, in organization, chartered to 
acquire the assets of and assume the 
liability to pay deposits made in 
Regency National Exchange Bank, 
Brookfield, Wisconsin, and to establish 
the sole office of Regency National 
Exchange Bank as a branch of the 
resultant bank. 

In calling the meeting, the Board 
determined, on motion of Chairman 
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William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Director C. T. Conover 
(Comptroller of the Currency), that 
Corporation business required its 
consideration of the matter on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matter 
in a meeting open to public observation; 
and that the matter could be considered 
in a closed meeting pursuant to 
subsections (c)(6), (c)(8), and (c)(9)(A)(ii) 
of the “Government in the Sunshine 
Act” (5 U.S.C. 552b{c)(6), (c)(8), and 
(c)(9)(A)(ii)). 

Dated: December 22, 1982. 
Federal Deposit Insurance Corporation. 
Alan J. Kaplan, 
Deputy Executive Secretary. 
[S-1861-82 Filed 12-22-82; 3:29 pm] 
BILLING CODE 6714-01-M 


4 


NATIONAL CREDIT UNION 
ADMINISTRATION 

TIME AND DATE: 9:30 a.m., Thursday, 
December 30, 1982. 

PLACE: 7th floor board room, 1776 G 
Street, N.W., Washington, D.C. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Requests for merger with special 
assistance under Section 208({a)(2) of the 
Federal Credit Union Act. Closed pursuant to 
exemptions (8) and (9)(A)(ii). 

2. Personnel Actions. Closed pursuant to 
exemptions (2) and (6). 

FOR MORE INFORMATION CONTACT: 
Rosemary Brady, Secretary of the Board, 
telephone (202) 357-1100. 

[S-1862-82 Filed 12-22-82; 3:58 pm] 

BILLING CODE 7535-01-M 


5 


NATIONAL TRANSPORTATION SAFETY 
BOARD 


[NM-82-30] 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 47 FR 55453, 
December 9, 1982. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 9 a.m., Thursday, December 
16, 1982. 

CHANGE IN MEETING: A majority of the 
Board determined by recorded vote that 
the business of the Board required 
cancelling this meeting and that no 
earlier announcement was possible. 
CONTACT PERSON FOR MORE 
INFORMATION: Sharon Flemming (202) 
382-6525. 


December 21, 1982. 
[S~1856-82 Filed 12-22-82; 9:37 am] 
BILLING CODE 4910-58-M 


6 


POSTAL SERVICE 
Notice of Meeting 

The Board of Governors of the United 
States Postal Service, pursuant to its 
Bylaws (39 CFR 7.5) and the 
Government in the Sunshine Act (5 
U.S.C. 552b), hereby gives notice that it 
intends to hold a meeting at 8:30 a.m. on 
Thursday, January 6, 1983, in the 
Benjamin Franklin Room, 11th Floor, 
Postal Service Headquarters, 475 
L'Enfant Plaza, S.W., Washington, D.C. 
As indicated in the following 
paragraphs, a portion of the meeting is 
closed to public observation. The Board 
expects to discuss the matters stated in 
the agenda which is set forth below. 
Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, Louis A. Cox, at 
(202) 245~4632. 

At its meetings on December 7 and 
December 20, 1982, the Board voted to 
close to public observation two portions 
of its meeting scheduling for January 6, 
1983. 

One portion of the meeting to be 
closed will consist of a discussion of 
Postal Service strategic planning. The 
other will consist of a discussion of the 
recommended decision of the Postal 
Rate Commission on third-class bulk 
raies in Docket No. R80-1, which is 
expected to be used by the Commission 
by December 23, 1982. 


Agenda 


. Minutes of the Previous Meetings. 
2. Remarks of the Postmaster General. 

(in keeping with its consistent practice, the 
Board's agenda provides this 
opportunities for the Postmaster General 
to inform the members of miscellaneous 
current developments concerning the 
Postal Service. Nothing that requires a 
decision by the Board is brought up 
under this item.) 

. Election of Chairman and Vice Chairman. 

(Under the Board’s Bylaws, the first regular 
meeting of each calendar year is 
designated as the Annual Meeting. The 
terms of the Chairman and Vice 
Chairman of the Board expire at the end 
of the first Annual Meeting following the 
meeting at which they were elected. 
Accordingly, the Board will consider the 
election of a Chairman and Vice 
Chairman.) 

. Appointment of Committee Members by 
Chairman. 

(The Bylaws also provide that the terms of 
the Chairmen and members of the 
several Committees of the Board expire 
at the end of this meeting.) 

. Annual Report on Open Meetings 
Compliance. 
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(Mr. Cox will present for approval of the 
Board the Annual Report to Congress 
that is required by the Government in the 
Sunshine Act regarding the Board's 
compliance with the Act.) 

6. Possible Officer Compensation 
Adjustments. 

(The Board will consider approval of a 
recommendation by the Postmaster 
General regarding adjustments in 
compensation for officers.) 

7. Review of Audited Financial Statements. 

(The Board will continue its review of the 
audited financial statements which were 
discussed at the December 7, 1982, 
meeting.) 

8. Annual Report of the Postmaster General. 

(The Board will continue its consideration 
of the Annual Report of the Postmaster 
General to the Board concerning the 
operations of the Postal Service, as 
required by 39 U.S.C. 2402. Upon 
approval thereof, or after making such 
changes as it consider appropriate, the 
Board is to transmit this report to the 
President and the Congress.) 

9. Capital Investment Project—Southern 
Maryland General Mail Facility. 

(Mr. Biglin, Senior Assistant Postmaster 
General, Administration Group, will 
present a proposal for Board approval of 
a capital investment for a proposed new 
General Mail Facility for Southern. 
Maryland.) 

10. Consideration of January 31/February 1 
Meeting Agenda. 

11. Discussion of Strategic Planning. 

(As stated above, this portion of the 
meeting will be closed to public 
observation.) 

12. Discussion of Postal Rate Commission 
Decision on Third-Class Bulk Rates 
(Docket No. R80-1). 

(As stated above, this portion of the 
meeting will be closed to public 
observation.) 

Louis A. Cox, 

Secretary. 

[S-1859-82 Filed 12-22-82; 2:26 p.m.] 

BILLING CODE 7710-12-M 


7 


POSTAL SERVICE 
Vote to Close Meeting 


At its meeting on December 20, 1982, 
the Board of Governors of the United 
States Postal Service voted to close to 
public observation a portion of its 
meeting scheduled for January 6, 1983. 
All of the members except Mr. Babcock, 
who did not attend the meeting, voted in 
favor of this action. The portion of the 
meeting to be closed will consist of a 
discussion of the recommended decision 
of the Postal Rate Commission on third- 
class bulk rates in Docket No. R80-1, 
which is expected to be issued by 
December 23, 1982. 

The Board is of the opinion that public 
access to this discussion would be likely 
to disclose information that will become 
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involved in current and future rate 
litigation. 

Accordingly, the Board of Governors 
has determined that, pursuant to section 
552b(c)(3) of title 5, United States Code, 
and section 7.3(c) of title 39, Code of 
Federal Regulations, this portion of the 
meeting is exempt from the open 
meeting requirement of the Government 
in the Sunshine Act (5 U.S.C. 552b(b)), 
because it is likely to disclose 
information in connection with 
proceedings under chapter 36 of title 39 
(having to do with postal ratemaking, 
mail classification, and changes in 
postal services), which is specifically 
exempted from disclosure by section 


410(c)(4) of title 39, United States Code. 
The Board determined further that, 
pursuant to section 552b(c)(10) of title 5 
and section 7.3(j) of title 39, Code of 
Federal Regulations, the discussion is 
exempt because it is likely to 
specifically concern the participation of 
the Postal Service in a civil action or 
proceeding or the litigation of a 
particular case involving a 
determination on the record after 
opportunity for a hearing. The Board 
further determined that the public 
interest does not require the Board's 
discussion of this matter to be open to 
the Public. 


In accordance with section 552b(f)(1) 
of title 5, United States Code, and 
section 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in his opinion the portion 
of the meeting to be closed may properly 
be closed to public observation, 
pursuant to sections 552b(c) (3) and (10) 
of title 5 and section 410(c)(4) of title 39, 
United States Code, and sections 7.3(c) 
and (j) of title 39, Code of Federal 
Regulations. 

Louis A. Cox, 

Secretary 

[S-1860-82 Filed 12-22-82; 2:28 pm] 
BILLING CODE 7710-12-M 
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DEPARTMENT OF LABOR 


Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C, 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage f 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 


publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 


Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 


Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
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encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 


Modifications to General Wage 
Determination Decision 


The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Sept. 4, 1981 
Sept. 4, 1981. 
Nov. 5, 1982. 
Aug. 21, 1981. 
May 14, 1982. 


Supersedeas Decisions To General 
Wage Determination Decisions 


The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions ¢ 
being superseded. 


Minnesota: MN82-2046(MN82-2069) 
Missouri: 
MO81-4061 (MO82-4066) 


Cancellation of General Wage 
Determination Decision 


This is to advise all interested parties 
that the Department of Labor intends to 
withdraw 14 days from the date of this 
notice the following general wage 
determination: 
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TX80-4002—Bee, Kleberg and Nueces 
Counties, Texas, dated January 4, 1980, 
in 45 FR 1379—Building Construction. 

Signed at Washington, D.C., this 17th day 
of December 1982. 

Dorothy P. Come, 

Assistant Administrator, Wage and Hour 
Division. 

BILLING CODE 4510-27-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 162 


[OPP-30067; FRL 2225-3a; PH-FRL 
2225-3a] 


Regulations for the Enforcement of 
the Federal insecticide, Fungicide and 
Rodenticide Act; Conditional 
Registration 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This proposed regulation 
would govern the conditional 
registration of pesticide products which 
are identical or substantially similar to 
those currently registered, and the 
conditional registration of new uses of 
existing pesticides, by the 
Environmental Protection Agency (EPA 
or Agency). This proposed rule sets forth 
the applicable definitions, the data 
requirements for obtaining conditional 
registration, the conditions under which 
such applications would be approved or 
denied, and the mechanism for 
cancellation of conditional registrations. 
The Agency also proposes revisions to 
40 CFR 162.7 and 162.8 of its regulations 
as they existed prior to 1978. These 
regulations are proposed for comment at 
this time because a United States Court 
of Appeals has ruled that the 
promulgation of these regulations as 
interim final regulations on May 11, 
1979, was invalid because of the 
Agency’s failure to fully comply with the 
procedural requirements of the 
Administrative Procedure Act. 

DATE: Written comments must be 
submitted by February 25, 1983. 
ADDRESSES: Submit written comments 
to: Document Control Officer (TS-793), 
Office of Pesticides and Toxic 
Substances, Rm. E-409, 401 M St., SW., 
Washington, D.C. 20460. Comments 
should bear the identifying notation 
OPP-30067. 

FOR FURTHER INFORMATION CONTACT: 
Jean M. Frane, Registration Division — 
(TS-767C), Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
1114, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22201, (703- 
557-0592). 

SUPPLEMENTARY INFORMATION: This 
regulation proposes to implement 
sections 3(c)(7){A) and 3(c)(7)}(B) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (“FIFRA” or “the Act”), 
7 U.S.C. 136 et seq., as amended by the 
Federal Pesticide Act of 1978 (Pub. L. 
95-396, 92 Stat. 819), as well as related 
provisions of FIFRA sections 3(c)(5) and 


6(e). Final regulations(40 CFR Part 162) 
for the registration, reregistration, and 
classification of pecticides were issued 
in the Federal Register of July 3, 1975 (40 
FR 28242). This regulaton would amend 
Part 162 by adding new sections 
designated §§ 162.160, 162.163, 162.165, 
162,167, and 162.177 and by revising 

§§ 162.7 and 162.8. Regulations proposed 
under FIFRA section 3(c)(1)(D)(ii) 
appear elsewhere in this issue of the 
Federal Register. 

This regulation was originally issued 
as §§ 162.18-1 through 162.18-5 of 
Subpart A of Part 162. In issuing this 
proposal, the Agency is grouping and 
redesignating these sections as Subpart 
E of Part 162. The following table 
correlates the new section numbers with 
the original sections. 


162.18-1 
162.18-2 
162.18-3 
162.18-4 
162.18-5 


Hereafter, this proposal will reference 
only the new sections. 


I. Development of Conditional 
Registration 


On May 11, 1979, EPA promulgated 
this conditional registration regulation 
as an interim final rule which was made 
immediately effective. The 
Administrator had determined that there 
were compelling public interest reasons 
for this regulation to be published as an 
interim final regulation in 1979. Because 
the conditional registration regulation 
permitted the Agency to eliminate an 
existing double standard for registration 
and to resume a full registration 
program, the Administrator believed 
that the public interest was best served 
by making the regulation effective upon 
publication. 

Even though this regulation was not 
published as a proposed rule, the 
Agency did provide considerable 
opportunity for public comment prior to 
issuing it as an interim final regulation. 
An Advance Notice of Interim Final 
Rulemaking, published in the Federal 
Register on July 25, 1978 (43 FR 32154), 
invited comments from interested 
persons on the general aspects of 
conditional registration, compensation, 
efficacy data waiver, and other issues 
associated with the 1978 amendments to 
FIFRA, then pending before Congress. A 
working draft of the regulation was 
circulated (October 6, 1978) to over 2500 
interested industry, environmental and 
consumer groups State and local 
agencies, agricultural organizations and 
individuals. Specific comments on the 
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issues involved were solicited. A three- 
day public meeting was held in 
Washington, D.C., on November 6-8, 
1978, to receive comments on the major 
issues identified in the draft regulation. 

As a result of the several 
opportunities accorded to interested 
persons for commenting on this 
regulation prior to May of 1979, a 
number of valuable comments were 
received and considered in developing 
the regulation. The major comments 
received during that period are 
addressed in portions of this document. 

After promulgation of this regulation, 
Mobay Chemical Company filed 
challenges to the regulations on 
substantive and procedural grounds. 
The Mobay case, which was brough in 
the United States District Court for the 
Western District of Pennsylvania, 
resulted in an evidentiary trial and a 
decision by the district court that the 
conditional registration regulation was a 
valid implementation of the 1978 
amendments to FIFRA permitting 
conditional registration and that the 
Agency had properly invoked the “good 
cause” exception of the Administrative 
Procedure Act to justify making this 
regulation immediately effective when it 
was first published in May of 1979. 
Mobay Chemical Company v. Gorsuch, 
517 F. Supp. 254 (W.D. Pa. 1981). On 
appeal, the Court of Appeals for the 
Third Circuit held that the regulation 
was promulgated in violation of the 
notice-and-comment and effective date 
requirements of the Administrative 
Procedure Act. Mobay v. Gorsuch, C.A. 
No. 81-2190 (Third Circuit, June 22, . 
1982). In so ruling, the court of appeals 
did not address or decide the issue of 
whether the conditional registration 
regulation is a reasonable interpretation 
of FIFRA. The court also delayed for a 
period of six months the issuance of its 
mandate which would invalidate the 
regulation. 

As a result of these developments, 
EPA is faced with determining what 
regulation should now be proposed to 
implement the conditional registration 
under FIFRA sections 3(c)(7)(A) and 
3)(c)(7)(B). During the period between 
May of 1979 and the present, the Agency 
has amassed considerable experience 
working with the regulation proposed 
here and has preceived no significant 
problems in registering large numbers of 
pesticide products under the 1979 
regulation. If fact, the only substantive 
objection to this regulation of which 
EPA is aware is the objection pressed 
by Mobay in its lawsuit. Mobay charged 
that this regulations abridges its rights 
under sections 3({c)(3) and 3({c)(5) of 
FIFRA to have an application for a 
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pesticide product fully reviewed to 
determine “as expeditiously as 
possible” whether the supporting data 
demonstrate that it does not cause 
unreasonable adverse effects on the 
environment. Apparently Mobay felt 
that a conditional registration under this 
regulation (i.e., under FIFRA section 
3(c)(7)) is somehow less valuable to 
them than a registration granted under 
FIFRA section 3{c)(5). In fact, however, 
there are no differences between the 
two types of registration in the 
marketplace. Indeed, nothing in the 
labeling of the pesticide product 
indicates what type of registration a 
product has. The district court in Mobay 
described Mobay’s objections and 
evaluated them by stating. 


Mobay apparently views conditional 
registration as tenuous privileges, having less 
permanence than an unconditional 
registration. It fears that it will forever be 
required to supply EPA with additional data, 
upon pain of cancellation for non-compliance 
with a Condition. But this ignores the 
existence of section 3(c)({2)(B), which subjects 
even unconditional registrants to requests for 
additional data. 


Indeed, EPA's experience has borne 
out that data requirements imposed 
upon pesticide registrants are virtually 
always imposed on a generic or active- 
ingredient basis and fall alike on 
conditional and unconditional 
registrants. 


In light of the absence of persuasive 
reasons to alter EPA's basic approach of 
granting conditional registrations so that 
it can fully evalute pesticide products by 
an orderly priority rather than in the 
order in which applications are 
presented, EPA has decided to propose 
this conditional registration regulation 
in the form it has been used for 
registration of pesticides since May of 
1979. To assure clarity and assist those 
who wish to comment on this proposed 
regulation, EFA has substantially 
repeated here much of the material 
contained in the preamble to the 
regulations published on May 11, 1979, 
at 44 FR 27932 et seq. 


Il. Purposes of Conditional Registration 


Prior to enactment of the Federal 
Pesticide Act of 1978, FIFRA sec. 3(c)(5) 
set forth the only test for registrability of 
a pesticide. It states, in part: 


* $$) Approval of registration.—The Administrator shail register a 
Pesticide if he determines that, when considered with any restrictions 
imposed under subsection (d)— 

**(A) its composition is such as to warrant the proposed claims for 


**(B) its labeling and other material required to be submitted com- 
ply with the requirements of this Act; 

“(C) it will perform its intended fuaction without unreasonatte 
adverse effects on the environment; and 

“(D) when used in accordance with widespread and commonly 
recognized practice it will not generally cause unreasonable adverse 
effects on the environment. 


Before the Agency registers a product 
or amends an existing registration under 
FIFRA section 3(c)(5), the Agency must 
conclude, based on a review of 
sufficient data, that neither the product 
itself nor any of its uses would cause an 
unreasonable adverse effect on the 
environment. Data requirements : 
designed to allow the Agency to make 
section 3({c)(5) determinations have 
increased over the years. Moreover, the 
Agency has concluded that data 
submitted in support of earlier pesticide 
registrations should be subject to 
validation under modern standards. In 
most cases, therefore, the Agency can 
grant a registration under FIFRA section 
3(c)(5) only after it has determined that 
all required data have been submitted, 
and only after a comprehensive review 
of that data has been completed. 

Congress has directed the Agency to 
conduct reevaluations of all previously 
registered pesticides (a process called 
reregistration). See FIFRA section 3(g). 
The Agency intends to conduct these 
evaluations systematically and to issue 
“registration standards” setting forth the 
Agency's regulatory position on each 
pesticide. Since 1979, the Agency has 
put into effect the Registration 
Standards program, and has issued in 


_ the Federal Register of April 18, 1980 (45 


FR 2370) a document requesting 
information on the first 55 chemicals 
proposed for standards, and, in the 
Federal Register of January 18, 1982 (47 
FR 3770), a notice of availability of a 
final scheme for grouping chemicals in 
clusters for systematic review. Forty 
registration standards have been issued 
since May 1979. 

Under the pre-1978 FIFRA, the Agency 
had concluded that it was required to 
deny registration of new products, even 
those containing only “old” ingredients, 
until all required testing of the pesticide 
had been done and the results reviewed. 
This created major problems for firms 
seeking to enter the market with 
products essentially like those already 
being sold legally, and also made it very 
difficult to obtain approval for new uses 
of already registered products. This 
class of problems was referred to as a 
“double standard,” and was of great 
concern to EPA, the Congress, and the 
industry. 

In addition, the Agency believes that 
even where most or all of the data 
required for a “no unreasonable adverse 
effects” determination are available, it 
is imperative that the Agency's limited 
resources for data review be used in the 
most productive manner. This requires 
that the scheduling of chemicals for 
comprehensive review be based on 
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factors such as the type, use pattern, 
and volume of use of the various 
chemicals. The Agency does not intend 
immediately to conduct a 
comprehensive data review merely 
because an application for registration 
has been submitted. But a system which 
would indefinitely deny registration to 
products containing chemicals low on 
the review priority list would be 
unacceptable. A mechanism to 
overcome these various problems was 
needed. The Agency thus requested, and 
Congress in 1978 enacted, legislation 
“authorizing the Administrator to 
conditionally register * * * products in 
certain situations, even though certain of 
the data that were required for complete 
registration [under section 3(c)(5)] * * * 
had not yet been generated, or, if on file 
with the Agency, had not yet been 
reviewed for validity or sufficiency.” 
[Report of the Senate Committee on 
Agriculture, Nutrition, and Forestry. S. 
Rep. No. 95-334, 95th Cong., 1st Sess. 
(July 6, 1977), at page 20.] 

Conditional registration is a 
discretionary authority with a twofold 
purpose: (1) To eliminate barriers to 
registration and market entry resulting 
from the previously mentioned double 
standard; and (2) to provide a needed 
transition phase between the case-by- 
case approach under which the Agency 
has operated in the past and the new 
registration standards process. The 
Agency’s objective is that all currently 
registered products, which are subject to 
reregistration, and similar products for 
which new registrations are sought, 
should be allowed to progress in an 
orderly fashion into a systematic and 
all-encompassing standards-setting 
program. 

These goals must, however, be 
pursued in a manner consistent with the 
Agency’s fundamental mission of 
protecting human health and the 
environment from unreasonable adverse 
effects of pesticides. The Agency is 
authorized to issue conditional 
registrations, but is not obligated to do 
so, and will not do so where a 
conditional registration would 
significantly increase the risk of 
unreasonable adverse environmental 
effects. 

Conditional registration will be used 
to register new products and to amend 
existing registrations of products 
containing a particular active ingredient 
until a registration standard for that 
active ingredient is published. If a 
registration standard states that 
additional data are needed on an active 
ingredient, the products containing that 
active ingredient will be subject to a 
data submission requirement under 
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FIFRA section 3(c)(2)(B) as part of their 
reregistration. 

Under the conditional registration 
authority granted to the Agency in 1978, 
a product may be registered, or its 
registration amended, if the Agency 
concludes that the action would not 
significantly increase the risk of 
unreasonable adverse effects on the 
environment, provided certain 
conditions are met. The regulations 
proposed here describe how EPA would 
exercise its conditional reregistration 
authority under FIFRA sections 
3(c)(7)(A) and 3(c)(7){B). FIFRA section 
3(c)(7)(C) deals with conditional 
registration of products containing new 
active ingredients. The regulations 
proposed here do not concern section 
3({c)(7)(C); applications for registration 
under that authority will be handled on 
a case-by-case basis. 

Proposed § § 162.160 through 162.177 
set forth the Agency's standards and 
procedures for conditional registration 
under FIFRA sections 3(c}(7){A) and 
3(c)(7)(B). Section 162.160 addresses the 
scope of the regulations, and contains 
necessary definitions. Section 162.163 
establishes data requirements for the 
various types of products. Section 
162.165 sets forth the requirements for 
applications for conditional registration. 
Section 162.167 describes the disposition 
of applications for conditional 
registration and the criteria for approval 
of such applications. Section 162.177 
describes Agency procedures for 
cancellations of conditional 
reregistrations as specified in FIFRA 
section 6(e). 

Portions of 40 CFR 162.7 and 162.8 (as 
they existed prior to May 11, 1979, 
would also be revised to conform 
previous regulations to the conditional 
registration authority, to delete obsolete 
provisions, and to acknowledge that the 
registration standards process will be 
used for reregistration. 


Ill. Submission and Review of Data 


As noted earlier, a conditional 
registration may be granted despite the 
fact that not all data required for a 
section 3(c}(5) registration have been 
submitted to EPA, or despite the fact 
that EPA has not yet reviewed all the 
data that have been submitted 
concerning the pesticide. If data 
required for an unconditional 
registration have not been submitted to 
the Agency, a conditional registrant 
must agree to submit the data when 
other registrants of similar pesticides 
must submit data—either at the time the 
product is reregistered or when the 
Administrator requires data submission. 
However, the Agency will not grant 
even a conditional registration unless 


data sufficient to make the findings 
required by FIFRA section 3(c)(7) are 
available for review by the Agency. 

In general the Agency intends to 
review data for one or more of the 
following purposes in connection with 
the application for conditional 
registration: 

1. To demonstrate that the product is 
identical to a currently registered 
product (refer to the preamble unit 
entitled Incremental Risk Assessment, 
Part A, Indentical Products and Uses). 

2. To evaluate the incremental risk 
posed by the product or its uses (refer to 
the preamble unit entitled Incremental 
Risk Assessment). 

3. To establish that the product is 
efficacious, in certain instances (refer to 
the preamble unit entitled Waiver of 
Efficacy Data Requirement). 

4. To determine whether a new use 
should be classified for Restricted use 
(refer to the preamble unit entitled 
Classification). 

For these purposes, the Agency must 
have data available prior to issuance of 
conditional registration; such data may 
not be deferred under the conditional 
registration. 

It is readily apparent, and stated in 
§ 162.163(d), that the formulator of an 
end-use product might be required to 
provide chemistry, efficacy, or acute 
toxicity data to satisfy requirements for 
obtaining conditional registration. 

The responsibilities of an end-use 
formulator for data concerning his 
product's active ingredient are covered 
by FIFRA section 3{c)({2){D). An 
applicant who purchases a registered 
manufacturing use product from another 
person in order to use it to formulate an 
end-use product is not responsible for 
the submission or citation of data 
pertaining to the safety of the purchased 
product. He should not assume, 
however, that the Agency is obligated to 
register his end-use product, or any 
product, when chronic toxicity data 
required to make an incremental risk 
assessment are lacking. The Agency 
must have sufficient information to 
make a finding of no incremental risk 
before conditional registration can be 
issued. The end-use formulator seeking 
conditional registration may find that 
unless he chooses to produce the data 
himself, he will be unable to obtain 
conditional registration. 

In connection with the conditional 
registration of indentical products and 
identical or substantially similar uses, 
the Agency generally does not intend to 
review any data currently in its files 
beyond that needed to establish 
identicality. For other applications, the 
Agency may review data currently in its 
files to the extent necessary to evaluate 
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the incremental risk associated with a 
new use or new product. The Agency 
would, however, review at the time of 
conditional registration all data which 
are required to be submitted by the 
applicant in accordance with § 162.163. 


IV. Incremental Risk Assessment 


Incremental risk assessment is central 
to the conditional registration program. 
The purposes of this section are to 
describe the risk assessment process 
and the underlying assumptions. and 
rationales on which it is based, and to 
give some insight into the factors the 
Agency will weigh in evaluating 
whether the FIFRA section 3(c){7) 
requirement of “no significant increase 
in the risk of unreasonable adverse 
effects” has been met. The Agency's 
conditional registration program 
addresses the incremental risks of a 
proposed product or use. In contrast, the 
risks associated with current uses of a 
pesticide are addressed through the 
registration standards program and, if 
necessary, the Rebuttable Presumption 
Against Registration (RPAR) program. 

Conditional registration of products 
and uses is premised on an 
acknowledgment that certain risks, both 
known and unknown, are posed by 
pesticide products and uses already 
registered and in the marketplace. The 
Agency recognizes the potential for 
these risks, but generally has no basis 
upon which to quantify them or to 
believe that they outweigh the benefits 
of continued use. Until these risks can 
be identified and addressed 
systematically through the registration 
standards process and, if necessary, the 
RPAR procedure (see 40 CFR 162.11}, 
little or no environmental protection is 
achieved by discriminating between 
products registered prior to 1975 and 
other prospective pesticide products. At 
the time a pesticide is reviewed for 
registration standards development, all 
registered products and uses will be 
included in the overall assessment of 
adverse effects. Risks and benefits will 
be weighed against the unreasonable 
adverse effects standard of FIFRA 
section 3{c)(5). 

Sections 3(c)(7)} (A) and (B) of the 
FIFRA direct the Agency to focus its 
attention only on the increase in risks 
(incremental risks) posed by the 
registration of new products containing, 
or new uses of, “old” pesticides. 
Specifically, conditional registration of 
both identical/substantially similar 
products and uses [section 3(c)(7)(A)} 
and new uses [section 3(c)(7)(B)} is 
authorized only if the new product or 
use “would not significantly increase the 
risk of unreasonable adverse effects on 
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the environment.” Properly 
administered, this test of approval will 
assure adequate protection of the public 
and the environment from adverse 
effects attributable to any increased 
exposure that might result from the 
conditional registration of a pesticide. 
The Agency has carefully considered 
how best to assess the incremental risks 
associated with additional pesticide use. 
Incremental risk becomes significant 
only when conditional registration 
would involve either exposure to non- 
target populations not previously 
exposed, or increased exposure to the 
populations that are at risk from current 
pesticide usage. As previously stated, it 
is clear that the Agency is required to 
assess the incremental risk of each 
product and each use as a part of the 
review of all applications for conditional 
registration. As the potential for risk 
from the added product or use grow, the 
need for new data and Agency review of 
such data will increase. The risk 
assessment program set forth below is 
structured to incorporate this concept. 


A. Identical Products and Uses 


The Agency has concluded that 
conditional registration of products 
identical to already registered products 
in composition and uses, or amendments 
to existing registrations to add uses 
already registered for other identical 
products, poses no risks beyond those 
which may be present as a result of 
existing pesticide usage. The market for 
a pesticide is essentially finite, governed 
largely by the acreages and available 
sites to which end-use products can be 
applied, and by the demands of users for 
those products. 

As stated in testimony before 
Congress,‘ the Agency expects that the 
entry into the market of additional 
identical products for any already 
registered use will divide the existing 
market among a larger number of 
pesticide products and registrants, but 
will not significantly increase overall 
pesticide usage. No increase in risks will 
result if existing exposure remains 
constant. Consequently, no further 
incremental risk assessment is 
necessary. The Agency is prepared to 
conditionally approve applications of 
this type for new and amended 
registrations without individual risk 
assessments, provided that other 
requirements of these conditional 
registration regulations are met. 

The Agency recognizes that, in reality, 
there are few products that are 
“identical” to others. Moreover, 


1 Statement of Douglas M. Costle, Administrator, 
EPA, before the House Committee on Agriculture, 
April 27, 1977. 


applicants for new registration will not 
generally be able independently to 
ascertain identicality. The definition of 
identical product in § 162.160 is 
restrictive with respect to inert 
ingredients and many products will not 
meet the criteria. Products that are 
repackaged from other registered 
products are obvious exmaples of 
identical products. There also will be 
instances when a registrant authorizes a 
second applicant to manufacture an 
identical product, according to precise 
specifications. The Agency will 
determine identicality by a comparison 
of active ingredients, inert ingredients, 
impurities, and uses appearing on the 
label. 

General chemistry data are required 
to be submitted for all new products to 
enable the Agency to determine whether 
a product is identical to a currently 
registered product. For end-use products 
the chemistry data needed for this 
purpose are minimal and routine; a 
Confidential Statement of Formula, 
completely and accurately filled out, 
will normally suffice to meet the 
requirement. 

Based on comments on the October 6, 
1978, public draft, the Agency deleted 
several items of chemistry data 
originally required for end-use products, 
since those data were unnecessary to a 
determination of identicality of 
products. Section 162.163(d)(1)(i) now 
reflects this reduced data requirement. 
With respect to technical and 
manufacturing use products, the Agency 
is concerned about the presence of 
harmful impurities in such products, and 
thus requires information related to 
identity of, and analysis for, impurities. 
When the type and/or level of 
impurities differs from that found in the 
currently registered product, a risk 
assessment is required to evaluate the 
significance of the variation. 


B. New Products and Uses That Are Not 
Identical 


Products that are not identical may 
result from any of a number of 
variations: 

1. Variation in percentages of active 
and inert ingredients. 

2. Variation in inert ingredients, 
including impuities in technical and 
manufacturing-use products. 

3. Variation in formulation type. 

4. Different uses (excluding “new 
uses” which are discussed in the next 
unit). 

For some products in these categories, 
risks associated with the new product 
will not be significantly different from 
those associated with the currently 
registered similar product. An example 
is a product that, although not an 
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identical product as defined in this 
regulation, has a composition and uses 
that fall within the range of currently 
registered products. Products with 
similar risks, together with identical 
products, are commonly considered 
“me-too” products and no data are 
required to be submitted for risk 
assessment purposes. 

However, there will be a number of 
products that will raise questions of risk 
that cannot be resolved solely by 
comparison with currently registered 
products. The applicant may be required 
to submit acute toxicity data to 
determine the appropriate precautionary 
labeling. Products listed in items 1 
through 3 above may fall into this 
category. 

A variation in the use pattern of a 
product may be characterized in one of 
two ways: either it is a “new use” which 
may generate a requirement of toxic 
effects data which are essential to the 
incremental risk assessment, or it is a 
“substantially similar use,” as listed in 
item 4 above. This latter category of use 
does not generate the same requirement 
for toxic effects data, since it does not 


_ invlove exposure to new organisms, or 


exposure by different routes than 
currently exist. 

However, when a specific 
“substantially similar use” (new site or 
pest) has never been registered in 
conjunction with the active ingredient 
contained in the new product, 
incremental risk assessment entails an 
evaluation of the additional exposure to 
the product, corresponding to that 
encountered with some new uses. 
Addition of a new pest on the same site 
or expansion of the site may 
significantly increase exposure to 
applicators, to other people, or to fish 
and wildlife. This aspect of risk 
assessment is more fully addressed 
STEP 5 of the discussion of new uses 
below. The factors enumerated in STEP 
5 of new use risk assessment will be 
applied to such substantially similar 
uses. Consequently, it is possible that 
the applicant may be required to submit 
the data described in STEP 5 on the 
potential for increased exposure related 
to the added use. 


C. New Uses 


New uses pose incremental risks, the 
significance of which must be assessed 
to determine whether the use is 
acceptable for conditional registration. 
The Agency will proceed through the 
following steps to evaluate incremental 
risk of new uses. 

Step 1: Determine whether the new 
use is a food or feed use requiring the 
establishment of a tolerance. 
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If a proposed new use is a food or 
feed use, the Agency must determine 
whether the use would require 
establishment of a new tolerance or an 
increase in an already established 
tolerance, in which case the evaluation 
proceeds to Step 2. 

If the new use is not a food or feed 
use, the Agency will determine whether 
the use is a “changed use pattern” as 
defined in § 162.3(k) of the regulations. 
A changed use pattern involves 
significant new exposures to human or 
fish and wildlife populations not 
previously exposed or exposures by 
different routes than result from current 
use patterns. Determination that a use is 
a “changed use pattern” moves the risk 
assessment to Step 4. 

A use which is neither a new food or 
feed use nor a changed use pattern is by 
definition a similar or “me-too” use and 
may be conditionally registered with the 
less exhaustive level of risk assessment 
discussed in B above. 

Step 2: Exclude new uses presenting a 
significant incremental risk: apply the 
statutory prohibitions against 
conditional registration. 

The FIFRA specifically prohibits 
conditional registration of new uses that 
meet certain criteria. If the new use is a 
major food or feed crop use, dietary 
exposure may be significantly increased. 
If RPAR evaluation has revealed that 
toxic effects may be expected to occur 
at existing levels of dietary exposure to 
a chemical, then increasing dietary 
exposure by conditionally registering a 
new major food use for the chemical is 
prohibited by the statute. 

Minor food and feed uses under RPAR 
raise similar concerns, but of lesser 
degree since the increases in dietary 
exposure from a minor use compared to 
the existing level of exposure is likely to 
be insignificant. Moreover, there are 
offsetting benefits that accrue in making 
a pesticide available for a minor use. 
Alternative pesticides may not be 
available to cope with a particular pest 
problem on minor crops or, if available, 
they may not be effective. The law thus 
provides that where dietary exposure is 
low, and alternatives are either not 
available or not effective, conditional 
registration of a minor use is not 
automatically precluded by the 
existence of an RPAR for dietary effects. 
The law does not, however, provide that 
conditional registration necessarily be 
granted in these circumstances. The 
Agency will grant such registrations 
only if persuaded that benefits of a 
proposed use exceed its risks. 

The statutory prohibitions apply to 
issued RPAR’s, that is, where the agency 
has concluded publicly that available 
evidence demonstrates that risk criteria 


have been exceeded. The statutory 
prohibition does not apply to pesticides 
which are in the RPAR review process 
(candidate RPAR's), where no finding 
has yet been made that risk criteria 
have been met or exceeded. 

Step 3: Assess the incremental dietary 
exposure from food uses: can a 
tolerance be established? 

Tolerance-setting procedures and 
principles under the Federal Food, Drug 
and Cosmetic Act have been well 
established over the last two decades. 
Some tolerances have been established 
in the past without the complete set of 
data that are currently desirable in the 
Registration Guidelines. The Agency 
will continue this practice for 
conditional registration. However, no 
additional tolerance is now granted (or 
would be granted) when a significant 
data gap exists unless the incremental 
residue contribution from the new use is 
calculated to be insignificant or unless it 
can be demonstrated that there are no 
detectable residues from application to 
a new crop. The Agency generally 
considers as insignificant an increase in 
the Theoretical Maximal Residue 
Contribution (TMRC) of 1 percent or less 
for the new crop. The TMRC is a “worst 
case estimate” of the exposure of the 
United States population to residues of a 
pesticide in food. This additional 
criterion of acceptability has been 
applied to tolerances established in the 
absence of a complete toxicity data 
base. By limiting the permissible 
incremental residues in this manner, the 
Agency can assure that significant 
increases in dietary exposure will not 
occur for a chemical whose toxicity is 
incompletely characterized. In some 
cases, the Agency will continue to 
require evidence that missing studies 
will be initiated (or are under way) 
before establishing a tolerance. 

The need for establishment of a 
tolerance in conjunction with 
conditional registration of a new use 
would impose certain additional data 
requirements on the applicant. 
Generally, only residue chemistry data 
and certain rotational crop data to 
assess the potential for residue uptake 
by subsequent crops would be required. 
In most cases, the toxicity data on 
which previous tolerances were based 
would suffice to meet the requirements. 
Evaluation of incremental risk for 
chemicals that proceed through this step 
will be carried forward to Step 4. 

Step 4: Assess the risks associated 
with “new” toxic effects solely 
attributable to the new use: are RPAR 
criteria exceeded? 

The Agency must assess the toxic 
effects to new organisms or populations 
from exposures to the pesticide that 
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would be introduced into the 
environment by conditional registration 
of a new use. The applicant must submit 
satisfactory data pertaining to the new 
use to enable the Agency to evaluate 
any “new” toxic effects. 

A general rule of thumb for 
determining which data would be 
required to be submitted for a particular 
new use is to compare proposed data 
requirements for all uses of the active 
ingredient, including the new use, with 
data requirements for all existing uses. 
The differences between the two are 
those requirements that pertain solely to 
the new use. These studies must be 
submitted by the applicant so the 
Agency can determine whether the new 
use will pose adverse effects. 

If the new use proposes the first 
change from indoor to outdoor use for 
the active ingredient(s), new data 
requirements would include fish and 
wildlife data and environmental 
chemistry data. A change from 
terrestrial use to aquatic use would 
necessitate data on toxic effects to fish 
and aquatic life. A change from non- 
domestic to domestic use would create a 
need for inhalation studies and long- 
term chronic studies because of the 
potential for repeated and prolonged 
exposure to people. A change from non- 
food uses to food crops would trigger a 
requirement for data necessary to 
establish tolerances, including the full 
range of toxicity data as well as data to 
characterize applicator exposure. It is 
impossible to specify here all situations 
that could arise. In general, if a new use 
can be expected to expose human sub- 
populations not previously exposed 
(such as women of child-bearing age, 
children, applicators, food consumers, or 
field workers), or non-target organisms 
(such as fish, birds, or other wildlife), 
data to evaluate the toxic effects of that 
exposure would be required. 

The Agency will review the submitted 
data to see if the results meet or exceed 
any of the criteria for RPAR referral. If 
so, the Agency will proceed with a 
complete evaluation of the pesticide 
though the RPAR process. Referral to 
the RPAR process, however, does not 
necessarily preclude conditional 
registration of the new use in question 
or of other new uses which may be 
proposed. If the new use offers benefits 
which outweigh the new risks, the new 
use may proceed through the remaining 
steps of the risk assessment. Benefit 
considerations may lead to conditional 
registration of a minor use for which no 
alternatives are available, or of a 
pesticide product relatively less 
hazardous than the alternative it would 
displace. 
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If the new use is ultimately 
conditionally registered, its RPAR status 
notwithstanding, its continued 
registrability will be subject to the 
outcome of the RPAR review of the total 
risks and benefits of the pesticide. 

Step 5: Assess the increase in “old” 
(existing) toxic effects resulting from 
increased exposure to the pesticide. 

This last step of risk assessment 
involves a consideration of the known 
toxic effects of the pesticide to 
populations and organisms which have 
been previously exposed, and the risks 
associated with extending these effects 
by the introduction of more pesticide 
into the environment. The Agency 
anticipates that the bulk of the new uses 
proposed for conditional registration 
will be new crop uses. Thus the major 
portion of the additional exposure will 
be dietary exposure from pesticide 
application to new food crops. 
Establishment of tolerances, discussed 
earlier, will adequately cover this aspect 
of incremental risk assessment. 

The known toxic effects of a pesticide 
have been identified and evaluated in 
conjunction with the registration of the 
product for previously accepted uses. 
Some of the effects data have been 
further reviewed through the RPAR 
process, providing greater certainty 
about the risks that pesticide presents. 

Incremental risk assessment of “old” 
toxic effects may be viewed as an 
evaluation solely of the increased 
exposure to “old” non-target organisms 
attributable to the new use of the 
pesticide. Insofar as the Agency's stated 
intent is not to review previously 
submitted toxic effects data at the time 
of conditional registration, the toxic 
effects are factors that are constant in 
the risk equation. Incremental! exposure 
is therefore a measure of incremental 
risk. Where effects data have been 
reviewed according to current 
standards, as in the RPAR process, the 
Agency will have greater assurance that 
incremental risk has been accurately 
characterized. Where an RPAR has been 
issued on the basis of a toxic effect that 
may be expected to result from the new 
use, any increased exposure takes on 
added significance and may preclude 
conditional registration. 

Exposure analysis includes the use of 
judgmental factors. Because there is 
such a wide variety of types and routes 
of exposure, each individual new use 
offers a distinct exposure pattern which 
must be separately evaluated. In 
addition, most forms of exposure cannot 
be easily quantified or judged against a 
single standard of acceptability, such as 
exists for dietary exposure in the 
tolerance-setting process. The Agency 
will assess the anticipated pattern of 


exposure and the relative significance of 
the various routes of exposure on a 
case-by-case basis. 

In addition to the dietary exposure for 
food uses discussed earlier, the 
following types of exposure will be 
evaluated for each new use: 

1. Applicator exposure. Registration of 
a new major crop may result in the 
exposure of a significant number of 
applicators not previously exposed to 
the pesticide. Moreover, some use 
patterns may require a higher 
concentration or more frequent 
application of the pesticide, resulting in 
individual! applicators being exposed to 
higher levéls of pesticides that did not 
exist for previously registered uses. The 
Agency may require that applicants 
submit information on which to base an 
evaluation of such increased hazards. 

2. Field worker exposure. For crops 
which are hand-picked or hand- 
cultivated routinely, determining 
whether they is an increase exposure to 
field workers may involve consideration 
of the preharvest interval for application 
to the crop. The method of application 
must also be considered—some 
application techniques may expose field 
workers more than others. 

3. Incidental human exposure other 
than applicator or field worker 
exposure. To some extent, incidental 
exposure to humans accompanies 
almost every use situation. Moreover, 
large numbers of people may be 
exposed to pesticides without being 
aware that they have been exposed or 
without being able to avoid such 
exposure: the aged or infirm in hospital 
environments, persons in homes and 
schools areas, outdoor recreational 
areas, lakes and streams, and urban 
areas. Each situation offers some 
potential for exposure to unprotected 
humans. The Agency will consider such 
exposures in risk assessment of specific 
uses. 

4. Fish, wildlife and other non-target 
species exposure. Fish and wildlife 
exposure is of concern for all 
applications to new crops and other 
outdoor areas such as forest and aquatic 
sites. Certain croplands are important 
wildlife habitats. Possible harm to fish 
and aquatic invertebrates is of concern 
when a new aquatic use is proposed. 
The drift potential of air application, 
and the time of the application (spring, 
summer, fall) may be of great 
significance in determining the extent of 
exposure. A further consideration is the 
status of endangered species within the 
application area. 

The Agency will use whatever 
information sources are necessary to 
determine the extent of incremental 
exposure, We anticipate that much 
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information will be available from 
published sources, such as Department 
of Agriculture statistics for agricultural 
uses, or from knowledgeable experts. In 
the absence of complete data on 
incremental exposure, the scientific 
reviewer's knowledge and experience 
may on occasions be sufficient to judge 
the extent and significance of additional 
pesticide exposure from a new use. 

However, the Agency could require 
that the applicant submit data on the 
extent of the proposed use to fully 
evaluate exposure from smaller or less 
easily defined uses. Market analyses or 
projections are the primary types of 
information that might be requested in 
this context. Such data will be eligible 
for trade secret protection to the extent 
provided by FIFRA sec. 10. The Agency 
will make every effort to obtain 
sufficient information from sources 
which are more readily accessible and 
available to the public, but applicants 
are ofter the only source of exposure 
information essential to the incremental 
risk assessment. 

Step 6: Issuance or denial of 
conditional registration: reduction of 
exposure potential. 

When al! of the above steps have 
been completed, the Agency will make a 
decision whether to issue or deny the 
conditional registration of the new use. 
If the decision is to issue the conditional 
registration, the Agency may review the 
labeling of the product, seeking ways to 
further reduce exposure. Proper labeling 
of the product with precautionary 
statements for protection of humans and 
fish and wildlife, use restrictions such as 
geographical or timing restrictions, 
requirements for protective clothing and 
respirators, reentry intervals for field 
workers, storage and disposal 
requirements and packaging can be 
effective means of reducing the 
exposure potential of the product from 
intended application, misuse or 
accident. . 

In addition, if the product has 
previously been classified restricted by 
regulation (a systematic review of all 
uses of the product—primarily involving 
acute human and fish and wildlife data), 
the new use must be classified in 
accordance with § 162.11. 


D. Documentation of the Incremental 
Risk and Conditional Registration 
Decision Process 


The Agency is required by FIFRA 
section 3({c}(2) to make available to the 
public all data and other scientific 
information used in support of a 
registration, including conditional 
registration, consistent with the trade 
secrecy provisions of FIFRA sec. 10. 
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The establishment of tolerances under 
the Federal Food, Drug and Cosmetic 
Act is accomplished by publication of a 
regulation in the Federal Register. Such 
publication includes a discussion of the 
safety of the dietary exposure resulting 
from a new food use. Notice of receipt of 
applications for changed use patterns 
must also be published in the Federal 
Register. These provisions ensure that 
the public will be fully informed about 
the conditional registration of new uses 
and the factors used in evaluating the 
incremental risks associated with their 
use, 


V. Waiver of Efficacy Data Requirement 


Section 3(c)(5) of the Act provides that 
the Administrator may waive data 
requirements pertaining to efficacy of a 
product under consideration for 
registration, and that if he waives the 
requirement for data, he may also waive 
the finding of efficacy required by 
FIFRA section 3(c)(5)(A). 

The decision to pursue efficacy 
waiver as an Agency policy stemmed 
from a need to reduce the resources 
devoted to reviewing product 
performance so that additional effort 
could be devoted to the evaluation of 
health and safety data, and from a 
desire to reduce regulatory burdens in 
pesticide registration. Data review 
obligations placed on the Agency by the 
requirements for registration were an 
important factor influencing the 
decision. Maintenance of a rigorous 
efficacy data submission and review 
posture for registration and 
reregistration would require the 
reevaluation of much of the 1.5 million 
items of product performance data that 
have been amassed by the EPA. Because 
many of these studies are quite old, their 
value as tools for assessing current 
levels of product performance is 
questionable in many cases. Therefore, 
commitment of the resources needed to 
fully evaluate these data for purposes of 
reregistration was determined to be less 
than an ideal use of limited resources 
for pesticide regulation. 

The Agency's viewpoint concerning 
waiver of efficacy data requirements is 
in line with a general belief among 
persons in the pesticide industry, the 
U.S. Department of Agriculture and 
others that the efficacy of pesticides can 
be effectively regulated by the 
marketplace (in conjunction with 
extension services, university research 
personnel, user groups and public health 
authorities). As originally proposed in 
the draft Conditional Registration 
regulation of October 6, 1978, the 
efficacy waiver was to apply to all 
product uses except for those deemed 
“public health uses”. These public 


health uses were restricted to certain. 
disinfectant uses and a limited number 
of vertebrate and invertebrate control 
agents aimed at potential disease 
vectors such as bats, rats, and 
mosquitoes. In the interim final rule 
published May 11, 1979, the Agency 
expanded public health uses to include 
additional disinfectant, rodenticide and 
insecticide uses, and one fungicide use. 

At the time the Administrator made 
effective the efficacy data waiver 
provisions, he stated: 

Since efficacy data waiver is a major 
deregulation action, the Agency will consider 
the waiver policy enunciated in these 
regulations as an experiment in public policy. 
If there is sufficient evidence to clearly 
establish that this deregulation is being 
abused (such as a significant increase in 
complaints from the agricultural community, 
other user groups, or the general public about 
ineffective products), the Administrator may 
take any steps necessary to correct the 
abuses, including withdrawal of any or all 
waivers of efficacy data requirements. 


In the period following promulgation of 
the efficacy data waiver regulation, the 
Agency has encountered no serious 
problems of widespread abuses and has 
found that its authority to enforce the 
statutory prohibitions against 
misbranded pesticide products has 
provided a sufficient regulatory 
response for the occasional abuses 
which have occurred. No substantive 
challenges to this regulation have been 
brought in the federal courts and no 
petitions or other formal complaints 
have been brought to the Agency. 
Indeed, since 1979, the Agency has 
proposed to expand its efficacy data 
waiver. Refer to the Federal Register of 
September 15, 1982 (47 FR 40659), for 
this proposal. In its expanded form, the 
waiver would include all uses except 
those where effectiveness or control 
cannot be adequately determined by the 
user. The extended waiver has been 
included in this reproposal simply to 
avoid inconsistency. The Agency is not 
soliciting comment on the expanded 
efficacy waiver at this time because it 
expects that comments will be 
submitted in response to the proposal of 
September 15, 1982. 

The Agency expects that all 
registrants will perform the tasks 
necessary to assure themselves that the 
products they market will perform their 
intended functions when applied in 
accordance with label directions and 
commonly accepted pest control 
practices. The Agency must rely upon 
the integrity of the industry, the 
soundness of extension service 
recommendations and the good 
judgment of pesticide users to insure 
that abuses seldom occur. The ~ 
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Administrator reserves the right to 
request submission of efficacy data in 
support of label claims for any product if 
a pattern of inadequate performance has 
been reported, for evaluation of product 
benefits when risks are substantial, or 
when other factors exist that make 
submisssion of efficacy data necessary 
or desirable. Products which are not 
effective do not meet the standard set 
by FIFRA section 3(c)(5)(A). 
Applications to register such products 
will be denied; existing registrations of 
products shown to be ineffective may be 
cancelled or the products may be 
deemed misbranded under FIFRA 
section 2{q)(1)(A). 

Some comments received prior to the 
promulgation of this regulation 
expressed fears that efficacy data 
waivers would lead to a lack of sound 
information on the “benefits” side of the 
risk/benefit analyses performed as part 
of the RPAR or cancellation processes. 
Benefits analysis in the RPAR process 
entails substantially more than 
reconsideration of efficacy data 
supporting the original registration. 
Concern in the benefits analysis is not 
with historical but with current product 
performance. In addition, economic 
factors pertaining to the current use of 
the pesticide and efficacy of alternative 
chemicals or non-chemical control 
practices must be considered. Front-end 
efficacy review does not provide useful 
information on the suitability of 
alternatives. However, when a 
substantial risk of unreasonable adverse 
effects has been identified via the RPAR 
or cancellation/suspension processes 
for old use patterns of a pesticide, it is 
incumbent upon the Agency to more 
carefully scrutinize new or added uses 
of the pesticide, weighing those risks 
with the benefits they offer. Thus, the 
waiver policy contains a requirement for 
efficacy data for new or added uses of 
products which have been RPAR’d, 
cancelled or suspended for adverse 
effects of other uses, if the identified 
adverse would also be expected to occur 
with the new use. 

The Agency is limiting its direct 
concern to, and requiring efficacy data 
for, human health-related use patterns 
where control cannot be observed by 
the user, and new and added uses of 
chemicals which have been identified as 
posing a risk of unreasonable adverse 
effects. Specifically, the Agency will 
require product performance data in 
support of registration for the following 
uses: 

1. Disinfectant uses. Performance data 
will be required for all products 
intended to control microorganisms 
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infectious to man in any area of the 
inanimate environment. 

2. Fungicide uses. Performance data 
will be required for products intended 
for control of organisms that produce 
mycotoxins. 

3. New uses of pesticides containing 
active ingredients, some uses of which 
have been: 

a. Suspended or cancelled by the 
Agency for reasons of human or 
environmental safety (if the risks 
identified in the suspension/ 
cancellation action also apply to the 
new or added use). 

b. The subject of a Notice of 
Rebuttable Presumption Against 
Registration (if the risks identified in the 
RPAR notice also apply to the new or 
added use). 

If efficacy data are required, the 
applicant may in all cases satisfy the 
requirement by submitting data 
developed in accordance with 
Subdivision G of the Registration 
Guidelins. In some cases, the applicant 
may choose instead to cite all applicable 
data in Agency files, in accordance with 
Subpart F. 

For disinfectant products, efficacy 
data, when required, must be developed 
and submitted for the individual 
formulation proposed by the applicant. 
The applicant generally may not rely on, 
and need not offer to pay compensation 
for, data already in our files pertaining 
to similar formulations. It has been the 
Agency's experience, borne out by data 
submitted in the past, that factors such 
as variations in manufacturing process, 
and additions, deletions, or substitutions 
of inert ingredients, can substantially 
affect the efficacy of the product. 

However, as it has done in the past, 
on a case-by-case basis the Agency will 
assess the probable impact of changes 
or differences in product chemistry on 
the antimicrobial effectiveness of 
formulations. If the potential imapct is 
believed to be negligible, the Agency 
may rely on previously submitted 
efficacy data and/or require a reduced 
subset of efficacy data for the new 
formulation in order to determine that 
the presumption of biological 
equivalency was correct. This subset of 
confirmatory data represents the 
bridging link which will allow the 
Agency to determine that the 
performance of two or more 
formulations is supported by the same 
data base. Efficacy data used in support 
of other formulations would then be 
subject to the data compensation 
provisions of the Act. The use of 
confirmatory data in support of an 
antimicrobial product will be acceptable 
only if the Agency has in its files 
previouly submitted data which fully 


support all claims and uses of the 
already registered product using the 
most recent, scientifically acceptable 
standards of performance. 

Efficacy data will generally not be 
required for products of the following 
types: 

1. Nearly all agricultural pesticide 
products (including forest and crop 
uses). Exceptions include products 
falling into category 3 above. 

2. Disinfectant products used to 
control bacteria-producing odor or 
deterioration and spoilage of products 
such as paint, industrial fluids, or 
leather, where product failure does not 
have human health consequences. 

3. Algaecides and slimicides, 
insecticides, herbicides, fungicides, 
nematicides, and rodenticides, except as 
mentioned earlier. 

Notwithstanding the waiver of 
efficacy data, the Agency must have 
sufficient information about the use 
patterns proposed to permit evaluation 
of the hazards of the product to humans 
and fish and wildlife. In the past, 
efficacy data have served the purpose of 
providing supplementary information to 
the labeling use directions, enabling the 
Agency to assess accurately the hazards 
of the proposed use, and to label and 
classify the product to protect the public 
and the environment. 

If labeling submitted with an 
application for conditional registration 
is not sufficiently detailed as to the use 
pattern proposed, the Agency will 
request more detailed information on 
the use pattern. Any such information 
may be required to be placed on the 
label in the form of use directions, 
precautionary statements, or use 
restrictions if it is deemed essential to 
the proper use of the pesticide or if lack 
of such information could potentially 
result in adverse effects from use of the 
pesticide. 


VI. Classification 


Most products and uses will not be 
classified until reregistration under a 
registration standard or by regulation 
under § 162.31. Under conditional 
registration, the Agency would classify 
individual products only to maintain 
consistency with current registrations 
and to avoid a double standard. 

New products which are identical to 
products currently classified for 
restricted use would also be classified 
for restricted use. Other products would 
be classified for restricted use if all 
products containing the same active 
ingredient(s) have been so classified 
under § 162.30. 

New uses would be classified for 
restricted use if the data submitted for 
the incremental risk assessment indicate 
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that such a classification is needed. 
Other uses would generally not be 
classified separately from the uses of 
the product being amended. 


VIL. Other Revisions 


For convenience to the reader, the 
Agency is reprinting all of 40 CFR 162.7. 
However, the Agency would like to 
draw commenters attention to the fact 
that comment is being solicited at this 
time only on § 162.7 (d)(1), and (d)(2), 
and (e), which were the sections revised 
in 1979. Section 162.8 was revised in its 
entirety and comments are requested on 
the entire section. 


VIII. Statutory Review 


Copies of this proposal have been 
provided to the U.S. Department of 
Agriculture for comment in accordance 
with FIFRA section 25(a) and to the 
appropriate committees of the U.S. 
Congress. 

The U.S. Department of Agriculture, in 
a letter of November 3, 1982, had the 
following comments on this proposal: 

The conditional registration regulation 
does not adequately describe data 
requirements for submission of an 
application. The conditional registration 
regulation does not show clearly the 
stepwise relationship to full registration. 
It is not apparent that the conditional 
registration regulations, as written will 
result in lower costs for registration. 
EPA response: The minimum data that 
must actually be submitted by the 
application at the time of application are 
product chemistry data, acute toxicity 
tests, and efficacy data in some cases, 
all being conducted with, and specific 
to, the product being proposed for 
registration. The remaining required 
data, specified either in 40 CFR Part 158 
or an applicable Registration Standard, 
are made available to the Agency by 
referring to, and offering to pay for, the 
data in the Agency’s files, augmented if 
desired by the applicant's own data. (An 
exemption for end-use producers who 
purchase a registered product to 
formulate their own limits the data that 
they are responsible for.) 

If the Agency does not have available 
all the data necessary to make a 
determination of “no unreasonable 
adverse effects,” i.e., data identified in a 
Standard or in Part 158, then an 
unconditional registration cannot be 
granted. If some of the data specified by 
the Standard or part 158 are not 
available, the Agency will evaluate the 
application against the “incremental 
risk” standard of FIFRA Section 3(c)(7), 
and, if the “no incremental risk” finding 
can be made, will grant a conditional 
registration. If the data are insufficient 
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even to determine whether there are 
incremental risks, no registration can be 
granted until the necessary data are 
submitted to the Agency. 

There is no stepwise relationship 
between conditional registration and full 
registration. Conditional registration is a 
registration in the circumstance when 
some of the required data have not been 
developed, or when the Agency has not 
completely reviewed the available data. 
In the marketplace there is no 
distinction between products for which 
the Agency’s finding has been “no 
unreasonable adverse effects,” and one 
for which the determination has been 
“no significant increase in unreasonable 
adverse effects.” 

The question of cost was addressed 
when the regulations were originally 
issued in 1979. The Agency’s 
conclusions have not changed. 

Congressional Committees had no 
comment specific to this proposal. 


IX. Regulatory Impact Analysis 

Under Executive Order 12291, EPA 
must judge whether regulations are 
major and conduct an appropriate 
Regulatory Impact Analysis. The 
conditional registration regulation is not 
major in terms of the annual cost 
impacts on the economy or terms of cost 
or price increases for consumers or 
farmers. This regulations is significant in 
that it will have a positive impact on 
competition among producers of : 
pesticide products and will increase the 
availability of pest control products to 
pesticide users. 

Conditional registration has 
significantly increased the number of 
pesticide product registration per year. 
In 1977, which was characteristic of the 
slowdown in registration activity 
highlighting the need for the 1978 
amendments to FIFRA, the number of 
approved new products containing 
previously registered active ingredients 
was about 250. In fiscal year 1981, the 
number of registrations has increased 
almost ten-fold to 2,350. Most of these 
newly registered products are either 
identical or substantially similar to 
existing products. The bulk of the 
current registration activity for new 
products and amendments consists of 
conditional registrations. 

The effect of conditional registration 
is to increase competition and to 
provide better selection of pest control 
alternatives. These forces should tend to 
lower prices for pesticide products and 
decrease costs of pest protection for 
pesticide users. Conditional registration 
is designed to not result in an 
incremental risk to consumers and 
pesticide users because the data base on 
conditionally registered products (upon 


which Agency decisions are made) is 
equivalent to the data base on the 
existing registrations. When 
conditionally registered products are 
safer than the products currently 
registered, risks may actually be 
reduced. Further, the statutory 
restrictions on conditional registration 
of high-risk pesticides (those under 
RPAR) means that additional 
conditionally registered products will on 
the whole pose fewer risks than current 
products as a whole. 

This proposed rule has been reviewed 
under Section 3{a) of the Regulatory 
Flexibility Act of 1980 (Public Law 96- 
354; 94 Stat. 1165, 5 U.S.C. 60 et seq.), 
and it has been determined that it will 
not have a significant economic impact 
on a substantial number of small 
businesses, small governments, or small 
organizations. This conclusion is based 
on the Agency’s preliminary analysis as 
required under Executive Order 12291. 
The conditional registration regulation 


’ would have a positive impact on the 


small formulator’s ability to register 
products and would provide easier 
access to the pesticide market for small 
formulators. Accordingly, I certify that 
this regulation does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

This regulation was submitted to the 
office of management and budget for 
review as required by Executive Order 
12291. 

Under the Paperwork Reduction Act, 
EPA must identify any information 
collection burdens which would be - 
imposed by this proposed regulation and 
must obtain clearance from the Office of 
Management and Budget for any such 
data collection activities. The 
conditional registration regulation does 
not impose any new information 
collection burdens. 


List of Subjects in 40 CFR Part 162 
Intergovermental relations, Labeling, 
Packaging and containers, Pesticides 
and pests, Administrative practices and 
procedures. 
Dated: December 17, 1982. 
Anne M. Gorsuch, 
Administrator. 


PART 162—[AMENDED] 


Therefore, it is proposed that 40 CFR 
Part 162 be amended as follows: 

1. By revising § 162.7 to read as 
follows: 


§ 162.7 Disposition of applications. 

(a) General. All applications for new 
registration, reregistration, amended 
registration, or supplemental 
registration, and all resubmission of 
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such applications will be processed as 
described below. 

(b) Notice of receipt of application for 
registration, The Agency will 
acknowledge receipt of each application 
for registration by returning to the 
applicant a notification of the date of 
receipt by the Agency. 

(c) Time for action with respect to 
application. As expeditiously as 
possible, the Agency shall approve or 
deny all applications for registration. 
Where practicable the Agency shall 
make its determination within 90 days 
after the receipt of the application. 
Registration application which require 
consultation with other Federal agencies 
may take longer. 

(d) Unconditional approval of 
applications under FIFRA section. 
3(c)(5). (1) The Agency will conduct 
complete data evaluations required for 
issuance of unconditional registration 
under FIFRA section 3(c)(5) only: 

(i) As part of the process of 
reregistering currently registered 
products; or 

(ii) When acting on applications for 
registration of products containing new 
chemicals; or 

(iii) When the Agency determines that 
it would otherwise serve the public 
interest. 

(2) The Agency will approve a request 
for the unconditional registration, 
reregistration, or amendment of a 
registration, under FIFRA section 3(c)(5): 

(i) Only after a comprehensive review 
of all available, pertinent data; and 

(ii) Only after it has determined that 
sufficient data are available to satisfy 
the minimum requirements set forth in 
40 CFR Part 158; and 

(iii) Only after it has determined that 
the product meets the criteria in 
paragraph (d)(3) of this section. 

(3) The Administrator will register a 
pesticide product or approve amended 
and supplemental registration if he 
determines that, when considered with 
any restrictions imposed: 

(i) The composition is such as to be 
effective for all uses set forth on the 
label; 

(ii) The product is not misbranded as 
defined in section 2(q) of the Act, and its 
labeling complies with the applicable 
requirements of the Act, and § 162.10; 

(iii) The test data and other material 
required to be submitted with the 
registration application comply with the 
requirements of the Act, § 162.8, and the 
data requirements of 40 CFR Part 158; 

(iv) The pesticide will perform its 
intended function without unreasonable 


. adverse effects on the environment and 


when used in accordance with 
widespread and commonly recognized 
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practice will not generally cause 
unreasonable adverse effects on the 
environment. The criteria for 
determining unreasonable adverse 
effects on the environment are set forth 
in § 162.11. 

(v) A tolerance or exemption from the 
tolerance requirements has been 
obtained, as provided in sections 406, 
408, or 409 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 346, 346a, 
and 348) if the proposed labeling bears 
directions for use on food or if the 
intended use of the pesticide results or 
may reasonably be expected to result, 
directly or indirectly, in residues of the 
pesticide becoming a component of 
food; and 

(vi) EPA has been notified by FDA 
that the product complies with the 
requirements of the Food and Drug 
Administration if the product, in 
addition to be a pesticide, is a “drug” 
within the meaning of section 201(g) of 
that Act, but is not a “new drug” or 
“new animal drug” under sections 201(p) 
and 201(w) respectively of the Federal 
Food, Drug, and Cosmetic Act. 

(4) Notice of approval. The 
Administrator will promptly issue in the 
Federal Register a‘notice of approval of 
the registration for any pesticide product 
for which notice of application was 
issued under § 162.6(b)(6). 

(e) Conditional registration. Any 
application for which a review of 
scientific data is needed, other than an 
application which may be considered for 
unconditional registration under 
paragraph (d) of this section, will be 
considered as an application for 
conditional registration under FIFRA 
sec. 3(c)(7) and will be reviewed and 
acted upon as set forth in Subpart F. 

(f) Denial of registration.—(1) 
Notification. The Administrator shall 
deny registration if the pesticide product 
fails to meet any of the requirements of 
paragraph (d) of this section or if there 
is insufficient data to make the required 
determination. Promptly after making 
such a determination, he shall notify the 
applicant by certified letter of the denial 
of registration and shall set forth the 
reasons and factual basis for the 
determination and the conditions, if any, 
which must be satisfied in order for the 
registration to be approved. 

(2) Opportunity for remedy by 
applicant. (i) The applicant will have 30 
days from the date of receipt of the 
certified letter to take the specified 
corrective action. 

(ii) The applicant may petition the 
Administrator to withdraw his 
application. The Administrator may, in 
his discretion, deny any petition for 
withdrawal and proceed to issue notice 


of denial in accordance with paragraph 
(f)(3) of this section. 

(3) Federal Register publication. If the 
applicant fails to remedy the deficiency 
of his registration application, the 
Administrator shall promptly issue in 
the Federal Register a notice of denial of 
registration. Such notice shall set forth 
the reasons and factual basis for the 
denial and shall contain the name and 
address of the applicant, the product 
name, the name and percentage by 
weight of each active ingredient in the 
product, the proposed patterns of use, 
and the proposed classification. 

(4) Hearing rights. Within 30 days 
following publication of the denial in the 
Federal Register, the applicant or any 
interested party with the written 
authorization of the applicant may 
request a hearing pursuant to section 
6(b) of the Act and Part 164 of these 
regulations. If no hearing is requested, 
the denial shall become effective at the 
end of the 30 days. 

(g) Disposition of material submitted 
in support of registration. The test data 
and other information submitted in 
support of the registration application 
shall become a part of the official file of 
the Agency for that application or 
registration. Except as provided by 
section 10 of the Act, within 30 days 
after the registration of a pesticide, the 
data called for in the registration 
statement together with such other 
scientific information as the 
Administrator deems relevant to his 
decision shall be made available for 
public inspection. 

2. By revising § 162.8 to read as 
follows: 


§ 162.8 Data in support of registration and 
classification. 

(a) An applicant for registration, 
reregistration, or amendment of an 
existing registration shall, in his 
application and as a prerequisite to 
approval of this application: 

(1) Furnish or refer to data adequate 
to demonstrate that his application may 
be approved under this Part; and 

(2) Comply with paragraph (b) of this 
section; and 

(3) Furnish additional information as 
requested by the Agency under 
paragraph (c) of this section. 

(b) An applicant shall submit with his 
application any factual information 
regarding adverse effects of the 
pesticide on the environment or man 
that: 

(1) Has been obtained by him or has 
come to his attention; and 

(2) Insofar as he is aware, has not 
previously been submitted to the 


Agency. 
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Such information shall include, but shall 
not be limited to, published or 
unpublished laboratory stuties and 
accident experience. 

(c) An applicant shall submit any 
additional data, other than those 
required by this Part and other Agency 
documents which the Agency has 
requested as necessary to support the 
registration application. 


§§ 162.18-1, 162.18-2, 162.18-3, 162. 18-4, 
162.18-5, [Removed] 


3. By removing §§ 162.18-1, 162.18-2, 
162.18-3, 162.184, and 162.18-5. 

4. By adding a new Subpart E to read 
as follows: 


Subpart E—Conditional Registration 
Procedures 


Sec. 

162.160 Conditional registration overview. 

162.163 Data required to be made available 
for agency review in support of 
conditional registration. 

162.165 Application for conditional 
registration. 

162.167 Disposition of applications. 

162.177. Cancellation of conditional 
registration. 

Authority: Secs. 3(c)(7) and 25, Federal 
Insecticide, Fungicide, and Rodenticide Act 
(FIFRA), as amended in 1972, 1975 and 1978 
(92 Stat. 819; 7 U.S.C. 136 et seq.). 


Subpart E—Conditional Registration 
Procedures 


§ 162.160 Conditional registration 
overview. 


(a) General. FIFRA sec. 3(c)(7) 
authorizes the Agency to conditionally 
register a pesticide product despite the 
fact that certain of the data required by 
the Act or other Agency documents may 
not have been submitted or evaluated 
comprehensively by EPA. A conditional 
registration is a registration for which 
the submission (or Agency review) of 
some supporting data has been deferred 
to a future date. These sections describe 
the requirements for submission of an 
application for conditional registration, 
the disposition of applications, the 
conditions under which applications will 
be approved or denied, and the 
cancellation of conditional registrations. 

(b) Scope. This Subpart E applies to 
all applications for registration and 
amended registration except for: 

(1) Any application for registration of 
a product containing a new chemical; 

(2) Any application for amendment of 
a registration of a type listed in 
§ 162.180(b) (which addresses 
applications that may be approved 
without review of data); and 

(3) Any application for registration or 
amended registration of a product that 
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may be unconditionally registered under 
§ 162.7(d). 

(c) Definitions. All words and terms 
shall have the same meanings as given 
in the Act and § 162.3. In addition, the 
following terms are defined for the 
purposes of Subpart E: 

(1) The term “new chemical” means 
an active ingredient that is not listed in 
the ingredients statement of any 
currently registered pesticide product. 

(2) The term “new use” means a use 
pattern, not included on labeling of any 
currently registered pesticide product 
containing the same active ingredient(s), 
that: 

(i) Is a “changed use pattern” within 
the meaning of § 162.3(k); or 

(ii) To be approved, requires the 
establishment of, or an increase in the 
level of, a tolerance or food additive 
regulation under the provisions of the 
Federal Food, Drug and Cosmetic Act, 
as amended, for the active ingredient(s) 
involved, or requires the establishment 
of an exemption from the requirement of 
such a tolerance. 

(3) The term “identical product” 
means a product that, when compared 
to a currently registered product: 

(i) Contains the same active and 
intentionally added inert ingredients, 
and, in the case of a manufacturing use 
product, the same impurities, each 
ingredient being in the same percentage; 
and 

(ii) Bears identical or substantially 
similar uses. 


§162.163 Data required to be made 
available for agency review in support of 
conditional registration. 

(a) Data available for review. An item 
of data is available to the Agency for 
use in connection with an application if: 

(1) It is submitted by the applicant in 
support of the application, or is already 
in the Agency's files; and 

(2) The applicant has submitted any 
written authorization from the original 
data submitter required by FIFRA 
section 3{c)(1)(D)(i). 

(b) Manufacturing use products. 
Application for conditional registration 
or amendment of a manufacturing use 
product may not be approved unless the 
following data are available to the 
Agency. 

(1) Chemistry data specific to the 
product. (i) Product identity and 
disclosuure of ingredients, including 
impurities; 

(ii) A description of the manufacturing 
process, including composition and 
purity of starting and intermediate 
materials; 

(iii) Analytical methods and sample 
assays for the impurities; 


(iv) Physical and chemical properties; 

and 
(v) If requested by the Agency, a 
sample of the technical product. 

(2) Hazard data. Data sufficient to 
allow the Agency to determine that 
approval of the application would not 
cause a significant increase in the risk of 
any unreasonable adverse effect on the 
environment. 

(i) If the Agency determines that the 
product is an identical product, or that it 
contains impurities and inert ingredients 
that differ from those of a registered 
product only in ways that would not 
significantly increase the risk of 
unreasonable adverse effects on the 
environment, the Agency will not 
require any additional hazard data other 
than those data currently in the Agency 
files. 

(ii) For any other manufacturing use 
product, the Agency may require 
additional data concerning the toxicity 
of the product, its ingredients and 
impurities, and the extent of exposure of 
populations and organisms to the toxic 
effects of the product, its ingredients 
and impurities. 

(c) End-use products. Application for 
conditional registration or amendment 
of an end-use product may not be 
approved unless the following data are 
available to the Agency: 

(1) Chemistry data specific to the 
product. (i) Product identity and 
disclosure of ingredients; and 

(ii) If requested by the Agency, a 
sample of the product proposed for 
registration; and 

(iii) If any active ingredient of the 
formulated product is derived from any 
substance other than a registered 
product, data required by paragraph (by 
of this section 

(2) Efficacy data. (i) Efficacy data for 
each product that bears a claim to 
control pest microorganisms that pose a 
threat to human health and whose 
presence cannot be observed by the 
user, including, but not limited to, 
micoorganisms infectious to man in any 
area of the inanimate environment; and 

(ii) Efficacy data for each product for 
which a new or added use is proposed, 
if the product contains an active 
ingredient, some uses of which have 
been suspended, cancelled, or are the 
subject of a Notice issued under 
§ 162.11(a)(3)(ii) and the risks identified 
in the Notice or suspension/cancellation 
action may reasonably be anticipated as 
a result of the new use. 

(iii) Efficacy data otherwise 
specifically requested by the Agency for 
any product. 

(3) Hazard data. Data sufficient to 
allow the Agency to determine that 
approval of the application would not 
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cause a significant increase in the risk of 
unreasonable adverse effects on the 
environment. 

(i) If the Agency determines that a 
product is identical to a currently 
registered product, the new product will 
be regarded as one which would not 
cause a significant increase in the risk of 
any unreasonable adverse effect on the 
environment, and the agency will not 
require any additional hazard data other 
than those data currently in Agency 
files. 

(ii) For any other product, the Agency 
may require data concerning the product 
and the toxicity of the product or its 
ingredients to organisms that would be 
newly exposed to the product, or that 
would be exposed by routes of exposure 
different from those associated with 
already registered products or uses, and 
the extent of additional exposure to the 
product that likely would result from use 
of the product as proposed. Applicants 
are encouraged to consult with the 
Agency to determine the data 
requirements applicable to a risk 
assessment of specific products and 
uses. 


§ 162.165 Application for conditional 
registration. 

(a) General. All provisions of §§ 162.1 
through 162.17 apply to all applications 
submitted for conditional registration 
under FIFRA sections 3(c)(7) (A) and (B) 
except the following: 

(1) Section 162.6(b)(5), Completeness 
of Applications; 

(2) Section 162.6(b) (1), (2), and (5) 
Applications for Registration [under 
FIFRA section 3{c)(5)]; 

(3) Section 162.6(c), Five-Year 
Cancellation; 

(4) Section 162.7(c), Time for Action 
with Respect to Application; 

(5) Section 162.7(d), Approval of 
Registration [under FIFRA section 
3(c)(5)); 

(6) Section 162.7(f), Denial of 
Registration; 

(7) Section 162.11 (a) and (b), 
Rebuttable Presumption Against 
Registration, except as provided in 
§ 162.163({b); and 

(8) Section 162.11 (c) and (d), Use 
Classification, except to the extent 
provided by § 162.162(b)(5). 

(b) Submission of applications. (1) A 
separate application for conditional 
registration must be submitted (on forms 
provided by the Agency) for each 
conditional registration desired. 
Applications shall include the 


- supporting information prescribed in 


paragraphs (b) (2) through (5) of this 


section. 
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(2) Each application must be 
accompanied by proposed labeling in 
accordance with § 162.6(b)(2)(i)(A) and 
§ 162.10. 

(3) Each application must be 
supported by the data prescribed in 
§ 162.163 as applicable. 

(4) Each application must comply with 
Subpart F. 

(5) Classification requirements for 
end-use products (manufacturing use 
products are excluded): 

(i) An end-use product must be 
labeled for Restricted use: 

(A) If an identical product is labeled 
for Restricted use; or 

(B) If Restricted use labeling is 
required by § 162.31. 

(ii) The applicant shall request that a 
use not previously accepted on a 
registered product containing the same 
active ingredients be classified in 
accordance with § 162.11. 

(iii) Applicants not required to label 
their products for Restricted use under 
paragraph (b)(5)(i) of this section and 
not seeking to add a use as described in 
paragraph (b)(5)(ii) of this section shall 
request that the product be classified at 
reregistration or when uses of other 
similar products are classified, 
whichever occurs sooner, and shall 
propose a classification for the product 
or added use(s). 


§ 162.167 Disposition of applications. 

(a) Criteria for approval of 
conditional registration. The Agency 
will approve a request for conditional 
registration under FIFRA sec. 3(c)(7) (A) 
or (B) if it determines that, when 
considered with any restrictions or 
conditions imposed: 

(1) The product is not misbranded, as 
defined in FIFRA section 2(q), and its 
labeling complies with § 162.10; and 

(2) The test data and other materials 
required to be submitted comply with 
the requirements of the Act, § 162.163, 

§ 162.165, and Subpart F; and 

(3) The use of the product will not 
cause a significant increase in the risk of 
unreasonable adverse effects on the 
environment; and 

(4) Any tolerance, food additive 
regulation, exemption or other clearance 
required by the Federal, Food, Drug & 
Cosmetic Act (including clearance for 
pesticide uses which are also drug uses), 
has been obtained. 

(b) Conditional registration 
prohibition. Notwithstanding the 
provisions of paragraph (a) of this 
section, the Agency will not approve the 
conditional amended registration of any 
new use if: 

(1) A notice of Rebuttable 
Presumption Against Registration under 
§ 162.11(a)(3)(ii) has been issued; and 


(2) The proposed new use involves a 
major food or feed crop, or involves a 
minor food or feed crop for which there 
is an available and effective alternative 
pesticide registered which does not meet 
the criteria of § 162.11(a)(3){ii). The 
determination of available and effective 
alternatives shall be made with the 
concurrence of the Secretary of 
Agriculture. 

(c) Conditions of conditional 
registration. (1) Data not available at 
the time of application for conditional 
registration must be submitted or cited 
when all products containing the same 
active ingredients are reregistered, or at 
such other time as the Agency may 
specify. 

(2) The Agency may establish other 
terms and conditions as necessary. 

(3) If the terms or conditions of 
conditional registration are not satisfied, 
the Agency will cancel the conditional 
registration in accordance with 
§ 162.177. 

(d) Notices regarding changed use 
pattern. The Agency shall promptly 
issue in the Federal Register a Notice of 
receipt of each application that involves 
a changed use pattern, as required by 
FIFRA section 3(c)(4). 

(e) Denial of conditional registration. 
The Agency will deny conditional 
registration if the application for 
conditional registration fails to meet any 
of the requirements of § 162.167(a) or if 
there are insufficient data to make the 
required determination. Denial of 
conditional registration will be in 
accordance with the provisions set forth 
in § 162.7(f). 


§ 162.177 Cancelation of conditional 
registration. 

(a) General. FIFRA section 6(e) 
pertains to the cancellation of 
conditional registrations for failure to 
satisfy the conditions imposed by the 
Agency at the time of registration. The 
Agency will issue a notice of intent to 
cancel the conditional registration of a 
product if the registrant fails to meet the 
conditions imposed under § 162.167(c). 
Cancellation under FIFRA sec. 6(e) may 
be accomplished by means of an 
expedited hearing. 

(b) Notice of intent to cancel. The 
Agency will notify the registrant by 
certified mail, and subsequently notify 
the public by Federal Register notice, of 
his intent to cancel a conditional 
registration. The notice will provide that 
the registrant or any person adversely 
affected by the cancellation may, within 
30 days from receipt by the registrant of 
the notice, request that a hearing be 
held. 

(c) Effective date of cancellation. If no 
hearing request if received, the 
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cancellation will become effective at the 
end of the 30-day period. The Agency 
will notify the registrant by certified 
mail of the final cancellation. 

(d) Continued sale and use of existing 
stocks. The Agency may permit the 
continued sale and use of existing 
stocks of a pesticide whose conditional 
registration has been cancelled under 
such conditions and for such uses as it 
may specify. The Agency may permit 
such sale and use only if it determines 
that: 

(1) Such sale and use is not 
inconsistent with the purposes of the 
Act and the regulations promulgated 
thereunder; and 

(2) Such sale and use will not result in 
unreasonable adverse effects on man or 
the environment. 

(e) Hearing. (1) If a request for hearing 
is received, the hearing will be 
conducted according to FIFRA section 
6(d), and 40 CFR Part 164. 

(2) Such hearing will be limited to the 
issue of whether the registrant complied 
with the conditions referred to in § 
162.167(c), and whether the Agency’s 
determination regarding sale and use of 
existing stocks of the product is correct. 

(3) A hearing shall be conducted and a 
decision made within 75 days from 
request for such hearing. 

(4) The Administrator's decision upon 
completion of the hearing shall be final. 
[FR Doc. 62-34962 Filed 12-22-82; 9:47 am] 

BILLING CODE 6560-50-M 


40 CFR Part 162 
{OPP-30066; PH FRL 2225-3b] 


Regulations for the Enforcement of 
the Federal insecticide, Fungicide and 
Rodenticide Act; Compensation for 
Use of Data 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


sumMARY: This proposed rule would 
implement the data compensation 
provisions of section 3(c)(1){D) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act, as amended (FIFRA), 7 
U.S.C. 136a(c)(1)(D). The rule proposes a 
system under which applicants for 
pesticide registration who wish to rely 
on data submitted by other applicants 
would be required to offer to pay for use 
of the data. This regulation is proposed 
for comment at this time because a 
United States Court of Appeals has 
ruled that the promulgation of this 
regulation as an interim final regulation 
on May 11, 1979; was invalid because of 
the Agency's failure to comply fully with 
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the procedural requirements of the 
Administrative Procedure Act. 

DATE: Written comments must be 
submitted on or before February 25, 
1983. 

aAppREssS: Submit written comments to: 
Document Control Officer (TS-793), 
Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, Rm. E-409, 401 M St., SW., 
Washington, D.C. 20460. 

Comments should bear the identifying 
notation OPP-30066. The administrative 
record supporting this action is 
available for public inspection in Rm. E- 
107 at the address noted above from 8 
a.m. to 4 p.m. Monday through Friday, 
except legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Edward C. Gray, Office of General 
Counsel (A-132), Environmental 
Protection Agency, Rm. W-535C, 401 M 
St., SW., Washington, D.C. 20460 (202- 
755-0638). 

SUPPLEMENTARY INFORMATION: 


I. Introduction and Development of 
Regulation 

FIFRA section 3{c)(1)(D) was 
originally enacted in 1972 and has since 
been amended twice. It imposes 
restrictions on the use of the data in 
Agency files which have been submitted 
under FIFRA by one person, when the 
Agency is deciding whether to approve 
another person’s application for 
registration, reregistration, or amended 
registration of a pesticide product. The 
Agency spent considerable time 
analyzing the manner in which the 1978 
amendments to FIFRA could be most 
rapidly and smoothly implemented and 
analyzing what the Agency's 
capabilities and resources would and 
would not allow in such areas as 
scientific review of data retrieval, and 
data cataloging. A regulation, ultimately 
codified as 40 CFR 162.9~1 through 
162.9-8, governing the data 
compensation aspects of registration 
actions taken after the effective date of 
the Federal Pesticide Act, September 30, 
1978, was developed to reflect these 
considerations. 

The Environmental Protection Agency 
issued in the Federal Register of June 20, 
1977 (42 FR 31284) proposed rules to 
implement section 3(c)(1)(D) of the 
Federal Insecticide, Fungicide and 
Rodenticide Act, as amended (FIFRA), 7 
U.S.C. 136 et seq. This proposal required 
substantial modifications because of the 
significant changes to section 3(c)(1)(D) 
enacted in 1978. 

Working drafts of the regulation 
designed to implement the 1978 
compensation amendments were 
circulated to more than 2500 interested 


persons, agencies, and organizations, 
and open public meetings were 
conducted on November 6-8, 1978. to 
solicit comments on this regulation. The 
EPA Administrator issued the data 
compensation regulation proposed here 
as a final regulation in the Federal 
Register of May 11, 1979 (44 FR 27932). 
He concluded that there was good cause 
to dispense with the notice and 
comment procedures required by the 
Administrative Procedure Act. 

After promulgation of this regulation, 
Mobay Chemical Company filed 
challenges to the regulation on 
substantive and procedural grounds. 
The Mobay case, which was brought in 
the U.S. District Court for the Western 
District of Pennsylvania, resulted in an 
evidentiary trial and a decision by the 
District court that the compensation 
regulation was a valid implementation 
of the 1978 amendments to FIFRA, and 
that the Agency had properly invoked 
the “good cause” exception of the 
Administrative Procedure Act to justify 
making this regulation immediately 
effective when it was first publishedein 
May of 1979. Mobay v. Gorsuch, 517 F. 
Sup. 254 (W.D. Pa. 1981). On appeal, the 
U.S. Court of Appeals for the Third 
Circuit held that the regulation was 
promulgated in violation of the notice- 
and-comment and effective date 
requirements of the Administrative 
Procedure Act. Mobay v. Gorsuch, C.A. 
No. 81-2190 (Third Circuit, June 22, 
1982). In so ruling, the court did not 
decide the issue of whether the 
compensation regulation is a reasonable 
interpretation of FIFRA. The court also 
delayed for a period of six months the 
issuance of its mandate which would 
invalidate the regulation. 

In issuing this proposal, the Agency is 
redesignating these sections as Subpart 
F of Part 162. The following table 
correlates the new sections with the 
original sections: 


New Section 


162.180 
162.182 
162.185 
162.187 
162.190 
162.192 
162.195 
162.197 


Old Section 
162.9-1 
162.9-2 
162.9-3 
162.94 
162.9-5 
162.9-6 
162.9-7 
162.9-8 


Hereafter, this proposal will refer only 
to the new sections. 

Under the 1978 amendments to section 
3(c)(1)(D), the Agency’s principal duty is 
to ensure that no application for a 
registration action is approved unless 
the applicant has taken certain steps to 
initiate the process of compensation. As 
amended, section 3(c)(1)(D) provides 
that an applicant for registration shall 
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file with the Administrator an 
application which includes: 


a full description of the 


tests made and the results thereof upon which the claims are 
or alternatively a citation to data that appears in the public terature 
or that previously had been submitted to the Administrator and that 
the Administrator may consider in accordance with the following 
Provisions: 
“*(i) with respect to pesticides containing active ingredients tha: 
are initially registered under this Act after September 30, 1978, 
data submitted to support the application for the origina! registra- 
tion of the pesticide, or an a for an amendment adding 
any new use to the registration pertains solely to such 
new use, shail not, without the wae of the original 
data submitter, be by the Administrator to support an 
application by another person during a of ten years foliow- 
ing the date the Administrator first registers the pesticides: Pro- 
vided, That such permission shall not be required in the case of 
defensive data; 
““(ii) except as otherwise provided in subparagraph (DMI) of 
this paragraph, with respect to data submitted after December 31, 
1969, by an applicant of registrant to support an application for 
registration, experimental use permit, or amendment 
New use to an existing registration, to sapport or maintain in s 
fect an existing registration, Or for reregistration, the Adminis- 
he 


other person (hereinafter in this subj 

“applicant’) within the fifteen-year following the date the 
data were originally — only if the applicant has made an 
offer to compensate « inal data a and submitied 
such offer to the kiduehianis oven ied by evidence of 
delivery to the original data cceeniane of @ of oe ae. 


In order to carry out these obligations, 
and to assist applicants in filing 
approvable applications, the Agency 
must: 

(1) State which kinds of applications 
are subject to the requirements of FIFRA 
section 3(c)(1)(D); 

(2) Describe the data set for which 
applicants for various kinds of 
registration actions must offer to pay 
compensation; 

(3) Describe the required wording for 
the offer to pay compensation; 

(4) Provide that applicants furnish the 
compensation offer to the Agency, and 
to the original data submitters (to the 
extent they can be identified) as well; 

(5) Identify the original data 
submitters so that the applicant will 
know to whom the offers to pay 
compensation must be furnished; and 

(6) Provide some workable mechanism 
to ensure that if an applicant 
inadvertently or deliberately fails to 
furnish notice to an original data 
submitter who should have been 
notified, the latter will nonetheless be 
able to avail himself of the 
compensation mechanism or other rights 
he has under section 3(c)(1)(D). 

After carefully weighing alternative 
options to implement these 
requirements, the Agency in 1978 
developed the mechanism and 
procedures contained in this proposed 
regulation as the best means to balance 
all of the considerations relevant to 
implementation of the statutory 
requirements. Although significant 
opposition has been evident from 
certain portions of the affected industry, 
the rationale which prompted the choice 
of regulation at that time remains 
persuasive today. Accordingly, the 
Agency is proposing at this time to 
readopt the rule which was initially 
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adopted by the Agency to implement the 
1978 compensation amendments. In 
order to assist those who may wish to 
comment on this proposal, much of the 
material contained in the preamble 
accompanying the May 11, 1979, 
publication is repeated here. The 
primary arguments advanced in 
opposition to the rule are also identified 
and addressed. 


Il. Registration Actions to Which the 
Regulations Apply 


The duty to comply with the 
provisions of section 3(c)(1)(D) applies 
to any applicant who seeks to register a 
new product, to reregister a product, or 
(with certain exceptions) to amend the 
registration of an already registered 
product, as stated in § 162.180. 

By their very nature, some kinds of 
proposed amendments of existing 
registrations normally involve neither 
consideration of data by the Agency nor 
reliance by the Agency on the fact that 
data were considered earlier. These 
types of amendments are listed in 
§ 162.180(b)(1) through (16). Applicants 
who seek to amend an existing 
registration for the sole purpose of 
making such a change need not comply 
with section 3(c)(1)(D)(ii) or with 
Subpart F of Part 162. 

In some cases the Agency requires 
registrants to submit proposed 
amendments to their registered label as 
an alternative to the Agency’s initiation 
of cancellation proceedings against the 
registered product. The Agency has 
concluded that “involuntary” 
amendments of this type are not subject 
to the requirement to pay compensation 
under section 3(c)(1)(D). Accordingly, 
under 40 CFR 162.180(b)(17), applicants 
who seek to amend an existing 
registration for the sole purpose of 
complying with an Agency 
announcement that failure to request the 
amendment will result in initiation of a 
cancellation proceeding under FIFRA 
sec. 6(b), or a suspension proceeding 
under FIFRA sec. 6(c), need not comply 
with 40 CFR 162.180 through 162.197. 


III. Data Upon Which Various Kinds of 
Registration Decisions Are Based 


Prior to 1978 the Agency had, for the 
most part, required an applicant to 
comply with the data requirements 
either by submitting data he generated 
or by citing specific items of data 
already in Agency files. The Agency's 
position was that it would “consider” an 
item of data only if the applicant 
requested that the Agency consider that 
specific item. If several studies 
concerning the same subject were in the 
Agency's files, the applicant 


theoretically could choose which ones 
he desired the Agency to “consider.” 

When the Agency initially 
promulgated the data compensation 
rule, it decided to no longer allow this 
“pick-and-choose” approach. Instead, 
the Agency adopted an approach which 
assumes that the Agency normally will 
consider, and the applicant thus must 
rely on, all available data which are 
pertinent to the registrability of a 
particular product. Use of this approach 
is required for some kinds of 
applications under this proposed 
regulation. For others, applicants have 
the option of either using the “cite-all” 
method or relying on data they have 
submitted themselves. A discussion of 
the manner in which this regulation has 
worked and of the principal opposition 
to the regulation is set forth below. 


A. Unconditional Registration Under 
FIFRA Section 3(c)(5) 


The Agency grants unconditional 
registrations under FIFRA section 3(c)(5) 
only when it is satisfied that no 
unreasonable adverse effects will be 
caused by the product's intended uses. 
This involves Agency determinations 
that all required data have been 
submitted, that all available data have 
been reviewed, and that the benefits of 
registration outweigh the risks. 

Such in-depth data reviews will 
normally be done by the Agency as part 
of: 

1. Preparation of registration 
standards, each covering some or all 
types of products containing a particular 
active ingredient. 

2. RPAR reviews under § 162.11. 

3. Reviews of applications for 
registration of products containing 
active ingredients not contained in any 
currently registered product. 

By themselves these three kinds of 
review processes could usefully occupy 
more scientific resources than the 
Agency now has available in the 
pesticides program. It is important that 
the Agency be able to use its resources 
in an efficient manner and to be able to 
plan their use in advance so it can 
devote the earliest attention to 
pesticides which most urgently need 
review. It is also important, therefore, to 
avoid using resources for unschedulable, 
ad hoc reviews of portions of the data 
base concerning any one chemical. 

The Agency has also concluded that it 
would be improper as a matter of 
scientific logic to operate a registration 
process geared to making unconditional 
section 3(c)(5) findings on risks and 
benefits while deliberately ignoring 
pertinent data which the applicant did 
not choose to have the Agency review. 
In comments on a draft version of this 
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regulation, some persons argued that 
language in section 3(c)(1)(D)'s 
introductory phrase suggests that the 
statute does not allow the Agency to 
require applicants for unconditional 
registration to acknowledge reliance on 
all pertinent data in Agency files. The 
introductory phrase states that each 
applicant for registration shall file with 
the Administrator an application which 
includes: 


* * *II}f requested by the Administrator, a 
full description of the tests made and the 
results thereof upon which the claims are 
based, or alternatively a citation to data that 
appears in the public literature or that 
previously had been submitted to the 
Administrator and that the Administrator 
may consider in accordance with [section 
3(c)(1)(D) (i) and (ii)]* * * 


The commenters argued that this 
language means that an applicant has 
the option of submitting all required 
data himself or, instead, relying on 
previously submitted data. 


At the time of first promulgation of 
this rule in 1979, the Agency stated: 


These comments appear to be premised on 
the idea that if the Agency has specified (in 
data guidelines or elsewhere) the minimum 
number of tests for various toxic effects that 
must be conducted, and the applicant has 
furnished test reports complying with those 
minimums, and showing no unreasonable 
adverse effect, then the Agency should 
unconditionally register the product based 
solely on the data submitted, even though 
other pertinent data are available. What this 
premise overlooks is that the Agency, for 
good reason, is unwilling to confine its 
section 3(c)(5) review to what the applicant 
presents if, in fact, a broader range of data 
exist[s]. In toxicity testing, for instance, the 
issue often is not merely whether a pesticide 
causes a particular toxic effect or how toxic 
the pesticide is but also how certain we are 
of the validity of a set of findings. If a second 
test of a pesticide for some toxic effect 
produces results which corroborate the 
findings of an earlier test, each set of test 
results gains credibility from the other. On 
the other hand, if the second test results are 
significantly different (as is not uncommon in 
some kinds of toxicity testing), careful review 
is required to attempt to explain the 
differences and to decide what the Agency's 
position should be. Thus, the more data of a 
given type there are for comparison, the more 
confident the Agency can be that its 
regulatory decision is sound. 

Moreover, the quoted portion of section 
3(¢)(1)(D) does not direct the Agency to grant 
a section 3(c)(5) registration based on 
consideration of less than all the available 
pertinent data, nor do we believe Congress 
would desire this. We read the language in 
question, rather as a Congressional 
recognition that in some cases (e.g., 
application for registration of products 
containing newly discovered active 
ingredients) the only available data are those 
which the discoverer submits with his 
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application, and that in such a case the 
applicant must submit a full description of 
the tests made and the results thereof upon 
which the claims are based. This phrase 
appeared in the 1947 FIFRA, and was 
retained in the 1972 FIFRA amendments. A 
1972 Report of the Senate Committee on 
Agriculture and Forestry said, in rejecting a 
proposed,amendment to this language: “The 
major purpose of the act is to protect the 
public from pesticides which are not 
efficacious or which endanger health or the 
environment. The Administrator should be 
able to request and obtain a full description 
of the tests upon which claims for the 
pesticide are based. He should not be 
restricted to such tests as the applicant may 
choose to offer. There should be no question 
about this. The Administrator must make a 
decision, which is subject to judicial review, 
on the basis of the information available to 
him. For the protection of the public and as a 
simple matter of reasonable administration, 
all relevant information should be available 
to him.” 

(S. Rep. No. 92-838, 92d, Cong., 2d Sess., 
Supplement p. 34 (October 3, 1972)) 

It would be ironic indeed if this same “full 
description” language were to be transformed 
into a justification for obtaining 
unconditional registration on the basis of 
some portion of the available data chosen by 
the applicant. 

What is newly added [by the 1978 
amendments] to the introductory portion of 
section 3(c){1)(D) is the language concerning 
support of applications by citation of data. 
EPA does not believe this new language was 
added because Congress wished to affect the 
scope of the scientific review EPA should 
conduct in connection with section 3{c)(5) 
registrations. EPA believes instead that 
Congress intended it as a way of 
‘acknowledging that most applications do in 
fact rely on previously submitted data, and 
indicating clearly that such reliance is subject 
to the immediately following provision on 
“exclusive use” [Section 3{c)(1)(D)(i)] and 
data compensation [section 3(c)(1)(D)(ii)}. 

There remains for resolution the issue of 
just which data are scientifically pertinent to 
a given application for registration. With 
respect to manufacturing-use products, it is 
clear that any data from tests concerning the 
safety, properties, or behavior of the active 
ingredient of one such product generally 
would be scientifically pertinent to EPA's 
consideration of the registrability of any 
other such product having the same active 
ingredient. The only exception to this 
statement would arise if the Agency were to 
allow a product to be registered under FIFRA 
section 3(c)(5) for use in manufacturing end- 
use products, with restrictions as to the use 
patterns that could appear on the label of any 
end-use product made from that particular 
manufacturing-use product. EPA is 
considering, but has not yet adopted, such an 
option. . 

In the case of end-use products, however, 
the issue of scientific pertinence of particular 
items of data is a good deal more complex. 
Some types of tests must be performed using 
the particular formulated product as the test 
substance, because the product's toxicity, 
efficacy, or environmental behavior may 


depend not only on the product's active 
ingredient, but also on the nature and relative 
amounts of the various deliberately-added 
inert ingredients that the particular product 
contains. Accordingly, data from tests of end- 
use product A may not be pertinent to the 
registrability of end-use product B, even 
though both products are intended to be used 
in the same way and contain the same 
amounts of the same active ingredients. Of 
course, if products A and B are sufficiently 
similar in composition, the product A data 
may be pertinent to product B's registrability. 
Further complicating the matter is the fact 
that the formula of an end-use product on file 
with the Agency normally would be entitled 
to confidential treatment (with certain 
exceptions). Thus, EPA normally could not 
disclose the identities or percentages of 
product A’s deliberately-added inert 
ingredients to the person seeking to register 
product B. There thus would be no simple 
method for an applicant to unilaterally 
determine which if any end-use product data 
submitted by other firms may be 
scientifically pertinent to his application. 


The elimination of the opportunity for 
most applicants to attempt to meet 
minimum data requirements sufficient 
for FIFRA section 3(c)(5) registration 
without reliance on some or all of the 
relevant data previously submitted to 
the Agency on the same active 
ingredient has been vigorously opposed 
by certain pesticide producers or their 
representatives. Mobay Chemical 
Company expressed its opposition 
through a challenge to the compensation 
provisions brought in the district court 
for the Western District of Pennsylvania, 
in which Mobay claimed that the 
regulation is arbitrary and capricious 
and fails to comport with the language 
of the statute. That court upheld the 
“cite-all” requirement of the regulation, 
stating: 

Under [section 3(c)(1)(D)], an applicant 
must, if requested by the Administrator, 
either submit its own data or cite other data. 
Section 3{c)(1)(D) gives EPA a selection of 
three methods for supporting applications, 
and EPA, by its “cite-all” regulations, can be 
said to have “requested” that applicants use 
all three * * *. We also believe that the “cite 
all” method is consistent with the philosophy 
of the developing generic standards program 
* * * [and] Mobay’s compensation rights are 
protected under “cite-all”. 


Mobay v. Gorsuch, 517 F. Supp. 254 
(W.D. Pa. 1981). On appeal, the Court of 
Appeals for the Third Circuit did not 
reach the issue of whether the district 
court had ruled correctly on Mobay’s 
substantive challenges to the “cite-all” 
regulation because it invalidated the 
regulation on procedural grounds. 
Similar substantive challenges to the 
“cite-all” regulation are pending [VACA 
et al. v. the EPA, C.A. No. 79-2063 
(D.D.C.) and American Cyanamid v. 
Gorsuch, C.A. No. 77-226 (D.NJ.)}. 
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The Agency fully understands the 
objection to its current requirement that 
even companies who develop and 
submit extensive data to support 
applications for registration must offer 
to compensate any others who may 
have submitted data which would be 
acceptable to the Agency to support the 
application. However, the development 
of an alternative method for determining 
what previously submitted data are 
subject to compensation in those 
circumstances would be exceedingly 
difficult and fraught with potential error 
if the Agency attempted it under the 
present statutory scheme. The statute 
does not contain any express authority 
allowing the Agency to distinguish 
between data required for registration 
(i.e., minimum sufficient data) and data 
considered and evaluated by the Agency 
because it is relevant to the registration 
decision which the Agency must make. 
Moreover, the deceptively simple- 
sounding task of determining the 
minimal, legally sufficient data required 
to support each application is likely to 
lead to frequent disputes. Some 
applicants can be expected to disagree 
with an Agency determination that 
certain previously submitted data are 
necessary to support the application and 
therefore are compensable; some 
previous data submitters likely will 
disagree with a determination that the 
data submitters likely will disagree with 
a determination that the data submitted 
with an application are sufficient. The 
Agency cannot by regulation adopt 
procedural mechanisms (such as 
administrative hearings or binding 
arbitration) to resolve finally such 
disputes. After any administrative 
resolution of such disputes, the Agency 
could be required to participate in de 
novo court trials regarding each such 
dispute. 

These and other problems stemming 
from the present statutory uncertainties 
and from concerns about competing 
interests of data submitters and 
registration applicants have prompted 
the Agency to work extensively with 
industry representatives to present 
legislative initiatives to the Congress 
which would provide the statutory 
framework for approval of registration 
applications supported by data which 
can be judged sufficient for regislation 
without any duty on the part of the 
applicant to compensate for relevant 
additional data which the Agency may 
consider in evaluating the application. 
The House of Representatives has 
passed a bill containing amendments to 
FIFRA which, if it were to become law, 
would implement a complete statutory 
scheme for this kind of handling of data 
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review and data compensation. (H.R. 
5203, passed by the House on August 11- 
1982.) The full Senate has not yet acted 
on any comparable bill. 

Illustrative of the kind of statutory 
provisions which the Agency feels 
would be required to implement this 
kind of system are (1) the provision in 
H.R. 5203 which distinguishes for 
compensation purposes between data 
required for registration and data 
considered by the Agency in evaluating 
the registration application, and (2) the 
provision which establishes a statutory 
mechanism to identify potentially 
compensable data previously submitted 
in a manner suited to use by applicants 
of a “pick and choose” approach. 
Particularly instructive of the sort of 
statutory changes necessary to 
implement this kind of compensation 
scheme is the provision of H.R. 5203 for 
resolution of disputes about whether an 
applicant has submitted or cited specific 
data sufficient to satisfy minimum data 
requirements: 

BILLING CODE 6560-50-M 
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A careful evaluation of this proposed 
statutory language contained:in the bill 
passed by the House of Representatives 
should inform possible commenters of 
the potential problems facing the 
Agency if the “cite-all” approach were 
abandoned without new legislation. The 
Agency strongly encourages 
commenters to address the question of 
what mechanisms would:be available to 
the Agency to resolve all the problems 
associated with data submitters’ rights if 
commenters feel that the “cite-all” 
approach should be modified by 
regulation alone. 


B. Conditional Registration Under 
FIFRA Section 3(c){(7) 


The other type of registration the 
Agency is authorized to issue:is 
conditional registration under FIFRA 
section 3(c)(7). Issuance of conditional 
registration is not required by the 
statute, but is within the Administrator's 
discretion subject to the restrictions in 
section 3(c)(7). Conditional registrations 
will be issued on the following basis: 

-1. Registration under section 
3(c)(7)(A) for products whose 
composition and proposed uses are 
identical or substantially similar to 
already registered products, or which 
differ only in ways which would not 
significantly increase the risk of 
unreasonable adverse effects on the 
environment. In considering 
applications of this type, the Agency 
will actually review only those data 
necessary to establish that the product's 
composition and proposed uses would 
not significantly increase the risk of 
unreasonable adverse effects on the 

- environment. (Under FIFRA sec. 
3(c)(7)(A), the risk posed by already 
registered uses are considered as 
“givens.” Other procedures are 
available for evaluating whether those 
risks are acceptable, e.g;,.reregistration, 
“RPAR” proceedings under 40 CFR 
162.11, suspension, cancellation, and 
classification.) This incremental risk 
review will involve examination of the 
identity and amount of the product's 
active ingredients and the type of 
formulation (e:g., granular) in 
comparison to other products, 
evaluation of the risks that the product's 
active ingredients may pose, and 
evaluation of the incremental risks 
posed by the proposed uses. If no 
significant increase in risk if found, the 
product will be deemed registrable 
under section 3(c)(7)(A); 

Sectiom 3(c)(7)(A) requires: an 
applicant to submit or cite “such data as 
would be required to obtain registration 
of a similar pesticide under 


[section3(c)(5)].” The legislative history ' 
makes it clear that this requirement was 
incorporated to protect the: economic 
rights of original data submitters under 
section 3(c}{1)(D). 

As discussed above, am applicant for 
a section 3{c)(5) registration of a 
technical-grade: or manufacturing-use 
product would be required to 
acknowledge reliance on all 
scientifically pertinent data. 
Accordingly, am applicant for a section 
3(c)(7){A) conditional registration must 
do the same. Any regulatory approach 
which varied this requirement for 
conditional registration would encounter 
all of the problems identified above in 
the discussion of unconditional 
registrations. 

Applicants seeking to register (or 
amend the registration of) an end-use 
product under section 3(c)}{7)(A) can also 
satisfy their section 3{c)(1)(D)(ii) 
obligation by acknowledging their 
reliance on all scientifically pertinent 
data. The Agency recognizes, however, 
that there are considerations favoring an 
alternative method of complying with 
section 3(c)(1)(D) for persons seeking to 
register or amend registration of end-use 
products. The problem of establishing 
just which data are pertinent to end-use 
product registrations has already been 
mentioned. In addition, the Agency has 
considered the transaction costs of using 
the cite-all approach (costs of 
identifying data submitters, making 
required compensation offers, and 
negotiating or arbitrating disputed 
matters). These costs generally would 
be proportionate to the number of data 
submitters an applicant would have to 
deal with. Because relatively large 
numbers of persons have submitted data 
to support end-use product registrations, 
transaction costs for registration of 
these products under the cite-all method 
could be high. In contrast, only a few 
persons will have submitted data 
concerning the safety of any particular 
active ingredient, and transaction costs 
would be correspondingly low for 
manufacturing-use products 
registrations. 

Because of these problems, which are 
peculiar to applicants for registration of 
end-use products, EPA is: providing in 
§ 162.197 an alternate method which 
many of these applicants may choose to 
use. An applicant using the alternate 
method of supporting an application will 
not be required to acknowledge reliance 
on all the data in EPA's files which 


*See: Report to Accompany S..1678, Report No 95- 
334, Senate Committee on Agriculture; Nutrition & 
Forestry, 95th:cong,, 1st Sess., July 6, 1977 at 20-21; 
Report to Accompany H. R. 8681, Report No. 95-663. 
House-Committee on Agriculture, 95thCong,, 1st 
Sess. October 5, 1977, at 28 
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ultimately might prove to be relevant to 
the merits of his application. Instead, the 
applicant may provide a copy of all data 
necessary to satisfy the minimum 
requirements for data pertaining to the 
safety, efficacy, and other properties: of 
his own product (as these requirements 
are specified in proposed 40CFR Part 
158 or by instructions to the applicant), 
including beth old and’ new uses,.and 
may direct EPA not to consider other 
data in support of the application 
(except data which, under FIFRA 
section 3(c)(2)(D),.may be considered 
without regard te section 3{c)(1)(D)). If 
EPA concludes that the application 
cannot be approved on that basis, the 
application will be denied, unless the 
applicant chooses to withdraw the 
application or to amend it to 
acknowledge reliance on all information 
im the Agency's files. 

To qualify for the alternate method of 
support, the data the applicant submits 
must be derived from tests performed on 
the applicant's own product (in the 
precise formulation for which approval 
is sought) or on another product of 
identical composition. Results from tests 
on similar but unidentical formulations 
will not be acceptable, because to 
accept such results would require 
further and complicated evaluations of 
scientific pertinence. The test data that 
will be required will vary according to 
the type of product and its use pattern, 
but generally will cover acute 
mammalian toxicity, some aspects of 
environmental chemistry and fish and 
wildlife toxicity, and product chemistry. 

This alternate method of supporting 
an application can be used by all 
persons who desire to register (or 
amend the registration of) an end-use 
product. It can be used only, however, to 
satisfy those data requirements __ 
pertaining to the properties, safety, or 
efficacy of the formulated product itself. 
To the extent that an applicant is not 
exempted by FIFRA section 3(c){2)(D) 
from submitting or citing data pertaining 
to the safety of ane or more of the 
product's active ingredients, the 
applicant must acknowledge his reliance 
on all available data concerning the 
safety of each such active ingredient, by 
the means set out in 40 CFR 162:187 and 
162.190: 

Many end-use preducts, however, 
derive their active ingredients solely 
from other registered: products 
purchased by the formulator from other 
producers. Applicants seeking 
registration of such products could 
comply with section 3(c)(1)(D) merely by 
use of the alternate procedure set out in 
§ 162.197. 
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2. Amending registrations under 
section 3(c)(7)(B) to add previously 
unregistered uses. The Agency will 
actually review only those data which 
are necessary to determine whether the 
proposed new use would significantly 
increase the risk of unreasonable 
adverse effects. Normally, we will not 
review previously submitted data which 
pertain to the risk posed by already 
registered uses. For purposes of 
determining the significance of the 
incremental risk posed by the new use, 
the risk posed by “old” uses again will 
be regarded as a “given.” 

FIFRA section 3(c)(7)(B), like section 
3(c)(7)(A), indicates that for data 
compensation purposes, an applicant 
must submit or cite all data required to 
obtain registration of a similar pesticide 
under section 3(c)(5), and states that this 
includes data “other than data 
pertaining to the proposed additional 
use.” The Agency interprets this as 
meaning that the data upon which the 
applicant must rely for 3(c)(1)(D) 
purposes are the data required to obtain 
a section 3(c)(5) registration of a new 
product with uses identical to all uses 
{old and new) that the applicant's 
product will have if the request for the 
amendment is approved. 

Applicants for registration under 
section 3(c)(7)(B) will satisfy their 
section 3{c)(1)(D) obligations in the 
same manner as applicants for section 
3(c){7)(A) registration. Any applicant 
may acknowledge reliance on all 
pertinent data. Applicants seeking to 
add new uses to registered end-use 
products may instead use only the 
alternate method described in 40 CFR 
162.197. Applicants for amendments of 
other end-use product registrations may 
use the alternate method with respect to 
data requirements applicable to the 
properties, safety and efficacy of the 
end-use product itself, but must 
acknowledge reliance on all data 
pertinent to safety of active ingredients 
to the extent that FIFRA section 
3(c)(2)(D) does not exempt the applicant 
from this requirement. 


IV. Method of Acknowledging Reliance 
on Data 


Under the regulation proposed here, 
the method of acknowledging reliance 
on data to be used depends on whether 
the product's active ingredients have or 
have not been covered by a published 
registration standard. If such a standard 
has been issued for an active ingredient, 
all the data which form the basis for the 
standard will be listed in a bibliography 
that is part of the standard itself; 
applicants will merely have to indicate 
that they rely on all data listed in that 


bibliography (or on those portions of the 
bibliography pertinent to the uses for 
which the product will be labeled). 

In other cases (except to the extent 
that the alternate method described in 
§ 162.197 is used) the applicant is 
required to state that his application is 
based on (and that any resulting 
registration or amended registration 
should be regarded as if it were based 
on the Administrator's actual review of) 
the following categories of data: 

1, All data actually submitted or 
specifically cited by the applicant in 
support of the application. 

2. All other data in the Agency’s files 
which would be pertinent to the 
registrability of the applicant's product 
(with the uses appearing on the labeling 
for which applicant seeks approval) if 
EPA were to conduct a full scientific 
review of the registrability of that 
product and its uses under FIFRA sec. 
3(c)(5) (whether or not such a review 
actually is conducted in connection with 
the particular application). 

The lack of a listing, in such an 
application, of all the individual studies 
of data upon which the registration 
“relies” should be of no concern to the 
original submitters of the data relevant 
to the registration action. Original data 
submitters know for should know} 
which data they have submitted. Once 
they know what active ingredients a 
product contains and what its uses are, 
they can by reference to the Agency’s 
data requirements, determine whether 
any of their data are relevant to the 
Agency's decision to register the 
product. 

Some persons have commented that 
applicants would be required to offer to 
pay for a set of data, the scope and 
value of which are not known to the 
applicant at the time registration is 
granted and the obligation to pay 
compensation becomes fixed. This, they 
say, makes it impossible for them to 
know whether the compensation 
payable will be too large to justify their 
entry into the market. There are several 
ways by which the applicant may 
reduce or eliminate this uncertainty. 
First, he may consult the Agency’s data 
catalogs. Although the listings are not 
complete, a considerable body of 
information is available and the 
applicant can learn much about what 
data the Agency has on file. Second, 
instead of first obtaining a registration 
and later negotiating, he can first 
contact the firms that have submitted 
data to EPA concerning his product's 
active ingredients, and negotiate 
compensation matters prior to actually 
seeking registration. 


57643 


The Agency believes that many firms 
in the pesticide business will find it 
advantageous to enter into broad, long- 
term negotiated agreements concerning 
the use of data, thereby eliminating or 
reducing the need for application- 
specific negotiations. 

A third way that an applicant can 
reduce or eliminate uncertainty 
concerning the compensation payable is 
by obtaining a decision under the 
arbitration provisions of section 
3({c)(1)(D)(ii) before the registration 
issues. This could be accomplished by 
furnishing the listed data submitters a 
notification of intent to rely on data and 
an offer to pay compensation, either 
well before the application to the 
Agency is made or after application is 
made but before the registration issues. 
If, within the 90-day period after the 
data submitter receives such a notice, 
the parties are unable to reach 
agreement, either party may request a 
decision by an arbitrator. The statute 
does not state or imply that this 90-day 
period may commence only upon the 
Agency's receipt of an application for 
registration. The statute and its 
legislative history contemplate that in 
some cas¢s the arbitration decision will 
precede the issuance of a registration, 
and that the duty to pay compensation 
fixed by arbitration awards will be 
contingent upon the issuance of the 
registration in question. 

Of course, if an applicant seeks to fix 
the amount and terms of compensation 
prior to registration, in some cases he 
may have to disclose to the original data 
submitter(s) the proposed uses of the 
product in question well before 
registration, in order that the parties can 
determine which data are pertinent to 
the application. Some applicants may 
wish to avoid disclosing such 
information at that stage. 

It should be noted that an applicant 
may have no duty actually to pay 
compensation for much of the data upon 
which an application is based. The 
statute places in the non-compensable 
category all data submitted to the 
Agency or its predecessors prior to 
January 1, 1970 {and all data submitted 
more than 15 years before the approval 
of the application in question, although 
this provision will be meaningful only 
after January 1, 1985). Moreover, the 
only data for which compensation is due 
are those which were submitted by an 
applicant or registrant, to support an 
application for registration, 
reregistration, or amendment of a 
registration to add new uses, to support 
an application for an experimental use 
permit, or to satisfy a requirement 
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imposed by the Administrator. See also 
the discussion in the following unit on 
FIFRA section 3(c)(2)(D). Finally, the 
Agency assumes that arbitration 
decisions will not award compensation 
in cases where the data submitter 
incurred no expenses in developing (or 
acquiring rights to) the data (see 
Conference Report on the FPA, S. Rep. 
No. 95-1188, 95th Cong., 2d Sess., 
September 12, 1978, at 29). 

An applicant who chooses to use 
solely the alternate method of 
supporting his application set forth in 
§ 162.197 will submit copies of data 
sufficient to satisfy the minimum 
requirements for unconditional 
registration of his product, and will 
direct the Agency to consider as 
supporting his application only those 
data, plus the data pertaining to the 
safety of the active ingredients which 
are exempt from compensation under 
FIFRA section 3(c)(2)(D). 


V. Nature of the Offer To Pay 
Compensation 


Once there is an identification of the 
data which are relevant to the Agency's 
decision to approve a registration, the 
statute itself is quite clear regarding the 
persons who may be eligible to receive 
compensation and regarding the data 
which, despite their relevance, are not 
compensable. Accordingly, the Agency's 
responsibility simply is to ensure that 
the offer to pay compensation which 
accompanies the application for 
registration is as broad as the law 
requires. The regulation would require 
each application to include the following 
statement: 


(Name of applicant) hereby offers and 
agrees to pay compensation to other persons, 
with regard to the approval of this 
application, to the extent required by section 
3(c)(1)(D) of the Federal Insecticide, 
Fungicide and Rodenticide Act as amended, 7 
U.S.C. sec. 136a(c)(1)(D). 


The inclusion of a generalized offer to 
pay compensation in the application 
itself will ensure that even if, for 
whatever reason, the applicant fails to 
furnish a data submitter with an offer to 
pay compensation that should have 
been furnished, the obligation 
contemplated by the statute will still 
exist. 

An applicant who uses the § 162.197 
alternate method of support still must 
submit the generalized offer to pay 
compensation with his application, in 
order to protect any rights that other 
data submitters may have with respect 
to data the applicant has relied on. 


VI. Notification of Data Submitters by 
Applicant 


A. Applications Concerning Products 
With Active Ingredients for All of 
Which a Registration Standard Has 
Been Issued 


The registration standard will list the 
data upon which the standard is based, 
and the identity of the original data 
submitters. A registration or 
reregistration will be issued only if the 
applicant states he has furnished a 
compensation offer to each such 
submitter of any item of data (except for 
data submitted before 1970, and data 
with respect to which the applicant and 
the original submitter have reached 
written agreement permitting the 
applicant's use of the data to support the 
application). 


B. Applications Concerning Products 
With Active Ingredients for Which a 
Registration Standard Has Not Been 
Issued 


1. Applicants who have acknowledged 
reliance on all pertinent data. 

The Agency will prepare and publish 
a listing called “Pesticide Data 
Submitters by Chemical,” which will 
consist of a computer scan of the 
Agency's so-called “Level 2” data 
catalog, by active ingredient, for names 
of companies which, according to the 
computerized data base, have submitted 
any item of data pertaining to each 
particular active ingredient. This 
publication will be available for use by 
applicants, and will be updated 
periodically. 

A registration will be issued only if 
the applicant has furnished to the 
Agency a certification that he has 
examined this listing, and that he has 
furnished a compensation offer to all 
persons listed as the original submitters 
of the data pertaining to each of the 
active ingredients this product contains. 
(Compensation offers need not be sent, 
of course, to any person with whom the 
applicant already has reached written 
agreement concerning the amount and 
terms of payment of compensation 
payable with regard to approval of the 
application.) 

The compensation offer the applicant 
is to furnish the original data 
submitter(s) prior to registration must 
include the name of the applicant's 
product, identification of each of its 
active ingredients, its intended uses, the 
applicant's name, address, and 
telephone number, a statement that the 
applicant offers to pay compensation as 
required by FIFRA, and an offer to 
commence negotiations with the data 
submitter. 
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The applicant's certification 
concerning the compensation offers he 
has made to original data submitters 
may accompany the application when it 
is first sent to EPA, or the applicant may 
instead furnish it later. However, no 
application to which the requirement 
applies will be approved until the 
applicant's certification has been 
received. 

The Congress modified FIFRA section 
3(c)(2) by adding a new paragraph (D), 
which states: 


This provision clearly relieves certain 
applicants of the duty to offer to pay, or 
pay, for certain data for which 
compensation might otherwise be owed. 
At the present time, however, EPA's 
data catalogs are not complete enough 
to allow an applicant to ascertain 
whether or not a particular original data 
submitter has submitted only data 
which pertain solely to “the safety of (a 
particular) purchased product.” Whether 
or not this provision exempts an 
applicant from a duty actually to pay 
compensation to a particular data 
submitter can best be determined by 
asking the submitter what kinds of data 
he submitted. EPA advises applicants 
not to rely on FIFRA section 3(c)(2)(D) 
as an exemption from the requirement 
that offers to pay compensation must be 
furnished to each person who is listed in 
the pertinent portion of the Listing of 
Pesticide Data Submitters. 

2. Applications using the alternate 
method of support described in 
§ 162.197.We expect that few applicants 
using solely this method of satisfying 
FIFRA section 3(c)(1)(D) will have any 
duty to offer to pay compensation to 
other data submitters, because in most 
cases the data upon which the applicant 
relies will have been generated by the 
applicant himself or by someone who 
has already consented to the applicant's 
use of the data to support the 
application. (We expect this because the 
data must be derived from tests using 
the applicant’s own product, or a 
product of identical composition as the 
substance tested.) 

However, it is conceivable that an 
applicant using this method may rely on 
“compensable” data originally 
submitted by a firm which has not 
consented to its use by the applicant. To 
the extent the applicant knows of this, 
FIFRA section 3(c)(1)(D) requires him to 
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offer to compensate the original data 
submitter. If the applicant does not 
know the data are “compensable” or 
does not know who originally submitted 
them to EPA, he need not offer to 
compensate for their use unless the 
original data submitter contacts him. 
An applicant who uses the § 162.197 
method of support but whose product 
contains any active ingredient other 
than ones derived from purchased, 
registered pesticide products must 
comply with §§ 162.187 and 162.190 
insofar as each such active ingredient is 
concerned. Thus if a formulator/ 
applicant intends to buy from another 
person a registered technical grade 
product containing active ingredient A, 
and to combine it with another active 
ingredient B which the formulator 
himself produces, the formulator/ 
applicant must send an offer to pay 
compensation to each person the listing 
of “Pesticide Data Submitters by 
Chemical” shows as having submitted 
data concerning ingredient B, but he 
need not send offers to persons listed as 
having submitted data concerning 
ingredient A. Under FIFRA section 
3({c)(2)(D), he will have an actual duty to 
pay compensation only for data 
concerning the safety of ingredient B, 
not for data pertinent only to the safety 
of efficacy of end-use products 
containing ingredient B. 
VII. Statutory Review 


Copies of this proposal were provided 
to the Secretary of Agriculture and 
appropriate committees of Congress, in 
accordance with FIFRA sec. 25(a). The 
Secretary of Agriculture submitted the 
following comments pertaining to this 


proposal: 
Comment 1 


“With regard to the data compensation 
provisions under Section 3(c){1)(D), we have 
comments on exclusive use of publicly 
produced data, and compensation to other 
data submitters when an applicant has 
submitted all the data required. We strongly 
believe that it is neither appropriate nor 
proper for a private company to be granted, 
pursuant to FIFRA regulation, exclusive use 
of data produced by public agencies or 
institutions unless the data have been sold or 
exclusive rights have been assigned to that 
company in order to generate interest in a 
new pesticide or a new use for a currently 
registered pesticide. The legislative history of 
Section 3(c)(1)(D) does not support any 
argument that Congress intended to 
automatically grant exclusive rights on 
publicly funded data to one competitor at the 
taxpayers’ expense. Therefore, we propose 
that the following italic language be added to 
proposed 40 CFR 162.2(g)(1) at page 41, line 
12: 

“* * * are entitled to a 10-year period of 
protection, commencing on the data the 
product is first registered unless the data 


have been produced by a public agency or 
institution. Such publicly produced data are 
not entitled to this period of protection unless 
exclusive rights have been granted to the 
applicant by the public agency or institution 
producing the data * * *” 


Comment 2 

We are convinced that it is inappropriate 
to require an applicant to automatically 
acknowledge reliance on data in EPA files for 
compounds with identical or similar 
composition (§§ 162.173 and 162.174). We do 
not agree that FIFRA mandated such 
reliance. Submissions should be required to 
be complete either by providing all necessary 
data with the application or by citing data in 
EPA files. If a company wants to cite data in 
EPA files to augment their registration 
application, then requiring compensation is 
logical. We also agree that EPA may consider 
all relevant data in making a registration 
decision. However, compensation should not 
be required if an applicant's data meet the 
requirements for registration. If ina 
comparative review of file versus submitted 
data, EPA identifies differences in results, the 
agency can then approach the applicant to 
resolve the differences. In such cases, the 
applicant may then wish to cite file data and 
pay compensation or may provide another 
new set on data. 


Comment 3 

We believe that it is illogical to have two 
different sets of standards for conditional 
and unconditional registration. The preamble 
states at page 25 that, “The applicant may 
provide a copy of all data necessary to 
satisfy the minimum requirements for data 
pertaining to the safety, efficacy, and other 
properties of his own product * * * including 
both old and new uses, and may direct EPA 
not to consider other data in support of the 
application * * *” While the quote appears 
only to apply to conditional registration we 
believe it should apply across the board.” 


EPA response to comments 1 and 2 


The Agency acknowledges the 
problem pointed out by USDA and 
believes that possible solutions may be 
developed in the course of this 
rulemaking. EPA welcomes any 
comments on USDA's proposed 
language, but would note that such 
language would be more appropriately 
located in dnother section of the 
regulation than in 162.2(g). That section 
simply describes the requirements and 
provisions of FIFRA, and cannot be used 
to modify those provisions. EPA does 
not interpret the exclusive use 
provisions as applying to publicly 
generated data, but admits that a clear 
statement to that effect may be in order. 


EPA response to comment 3 


EPA agrees and has revised the 
language of the section to eliminate 
reference to conditional registration. 

The House Subcommittee on 
Department Operations, Research, and 
Foreign Agriculture of the Committee on 
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Agriculture, submitted the following 
letter to Dr. John A. Todhunter, the 
Assistant Administrator for Pesticides 
and Toxic Substances: 


November 5, 1982. 

Dear Dr. Todhunter: I am writing in 
response to your letter of October 6, 1982, to 
the House Committee on Agriculture 
soliciting comments on the Agency’s 
proposed Section 3 regulations. I commend 
the Agency for moving forward expeditiously 
to rectify the procedural issues raised by the 
Third Circuit District Court’ order in the 
Mobay case. In light of the deadlines imposed 
by the Court and the statutory procedures 
which the Agency must follow in 
promulgating rules under the Federal 
Insecticide, Fungicide, and Rodenticide Act, 
your decision to initiate the rule-making by 
proposing your existing Section 3 regulations 
is well advised. I would urge the Agency, 
however, to proceed in a very deliberate 
fashion, especially with respect to the 
procedures followed by the Agency during 
the course of the rule-making. 

The regulations adopted pursuant to 
Section 3 of FIFRA exert an tremendous 
influence on the type of pesticide registration 
program your Agency administers, and on the 
business practices and investment strategies 
pursued by the regulated industry. I also 
believe, although I recognize it is difficult to 
prove in a quantitative sense, that the 
Agency's Section 3 regulations play a major 
role in determining the overall efficency and 
environmental sophistication of pest control 
technologies as practiced throughout U.S. 
Agriculture, in homes and businesses, and 
almost every other niche of the natural 
environment where man and pests of all sorts 
interact. accordingly, I think it is important 
that the Agency realistically appraise, based 
upon the best information available at this 
time, how the Section 3 regulations should be 
modified to encourage more rapid 
commercial development and adoption of 
chemically sophisticated, information 
intensive pest control technologies. 

I know that the Agency has helped support 
the research and development work 
underlying several well-documented and 
proven integrated pest management 
strategies which have greatly benefited this 
Nation. The key benefits achieved thus far 
have been lower cash production costs for 
farmers and enhanced environmental quality 
brought about by a redution in the volume of 
persistent, broad spectrum pesticides needed 
to attain an adequate level of control. I 
believes that the Section 3 regulations can, 
and should be modified in several ways in 
order to remove existing barriers and 
inequities within the regulatory framework 
which are acting as unnecessary and 
unintended deterrents to technological 
progress. As the rulemaking proceeds, I 
request that you keep me informed of your 
progress in the regard. Also, I will be offering 
at a later date additional recommendations in 
this regard for the Agency's consideration. 

While I appreciate the practical necessity 
of proposing the existing Section 3 
regulations, I hope that the Agency seizes 
upon the opportunity afforded by the rule- 
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making to adopt several long-overdue 
changes in the regulations governing the 
registration process. The most critical change, 
I believe, is eliminating cite-all. During the 
course of deliberations on H.R. 5203, the 
Agency and regulated community reached 
what I felt to be a realistic and workable 
solution to the cite-all problem. I am 
convinced that the essence of the legislative 
language addressing cite-all can be adopted 
by the Agency during the rule-making, and I 
respectfully urge you to do so. 

Certain modest changes can, and should be 
made to the Section 3 regulations during the 
rule-making. Two procedural issues, though, 
are of great concern to me. First, the Agency 
should avoid becoming engaged in a 
protracted series of complex negotiations in 
an effort to render major reforms to the 
registration process. Your Agency, and the 
Office of Pesticide Programs, has already 
incurred substantial budget and personnel 
cuts which are straining considerably the 
ability of OPP to carry out its legislative 
mandates. I am deeply concerned by what I, 
and many others, perceive to be a slackening 
in the thoroughness of the Agency's scientific 
reviews of pesticide data and environmental 
hazards. This is, I recognize, and inevitable 
result of budget cuts and the new emphasis 
on completing registration actions on time 
and in great numbers. Hence, I think it would 
be ill-advised for the Agency to devote its 
limited resources to the typically endless, and 
often futile, task of reaching consensus 
among all interested parties on a major, far- 
reaching set of Section 3 regulations. 

Last, I urge the Agency to carefully avoid 
proposing and adopting changes in the 
Section 3 regulations that would complicate 
or jeopardize early resolution of pending 
lawsuits involving the constitutionality of 
Section 3. I think it is vitally important that 
the registration process proceed even if 
flawed in certain respects, without major 
interruptions from any quarter, including the 
Congress and Courts. I an confident that the 
Agency’s legal position will ultimately prevail 
in pending litigation, and urge you to 
carefully consider the possible legal 
consequences of procedural and substantive 
actions taken by the Agency during the 
course of the rule-making. 

Sincerely, 
George E. Brown, Jr., 
Chairman. 


EPA response: EPA solicits any 
comments from interested parties on the 
points in the Subcommittee’s letter that 
are pertinent to this proposal. In 
particular, the Agency is interested in 
comments on the interaction of the cite- 
all and exclusive use provisions as it 
affects subsequent applicants for 
registration of new chemicals.— 

In addition, the Agency has received a 
pre-publication submission from Rhotie- 
Poulenc, Inc., offering for our 
consideration an alternate approach to 
cite-all. The “Description of Proposal” 
submitted by Rhone-Poulenc reads, in 
part, 

We urge that EPA amend its current cite-all 
regulation to assure that an applicant who 


submits a request for a registration, 
reregistration, amended registration, 
conditional registration, (hereinafter “a 
registration”) and experimental use permit 
(hereinafter “a permit"), and who chooses to 
rely entirely upon data developed and 
submitted by the applicant itself, may obtain 
a registration or permit provided the data 
submitted meet all of the necessary EPA 
criteria. In addition, however, prior to 
reaching a final decision on the application, 
EPA would be authorized, consistent with its 
historic practice, to review all other data in 
its files to corroborate its findings and assure 
that the registration or permit would not 
cause, or significantly increase the risk of, 
unreasonable adverse effects on the 
environment. If it would, the application 
could then be denied if appropriate. 

The principal difference between our 
proposal and the current cite-all regulation is 
that under our proposal a subsequent 
applicant relying entirely upon its own data 
would no longer be blocked by the combined 
effect of the FIFRA exclusive use provision 
and the cite-all regulation from obtaining a 
registration or permit, and would no longer 
be required to offer to pay compensation to 
other registrants with similar data on file. 
However, under our proposal, as at present, 
no applicant could obtain the benefit of 
another registrant's data, rely on them, or cite 
them without full compliance with any 
applicable exclusive use and data 
compensation provisions. 

We propose that the effective date of our 
changes largely conform to. the legislation 
passed by the House of Representatives and 
the Senate Agriculture Committee. In short, 
since our proposal in its entirety addresses 
only those situations involving applicants 
who choose to rely solely on their own data, 
we urge that cite-all in these circumstances 
be abolished immediately. This is particularly 
important in the context of the combined 
effect of the exclusive use provision and cite- 
all. While we would urge that EPA similarly 
effectuate immediately the abolition of the 
current requirement that applicants who rely 
solely on their own data offer to pay 
compensation to others, we would 
acknowledge that EPA may feel it needs 
more time to make appropriate changes in 
this latter circumstance. 

Finally, we understand EPA's concern that 
in the absence of a clear dispute resolution 
mechanism, new litigation may occur over 
any changes in data review procedures 
implemented administratively by EPA. 
However, we believe EPA has the authority 
to adopt in substantial part the data dispute 
resolution provisions set forth in H.R. 5203, 
Section 3(K). While the Agency obviously 
lacks authority to limit judicial review, it can 
require the development of an administrative 
record on data submissions in support of 
registration applications in such a manner 
that final Agency decisions on data review 
will be extren.ely difficult to overturn. 
Moreover, if EPA is correct that litigation will 
occur no matter how data review is handled, 
we would urge that the Agency abolish cite- 
all in the manner suggested in this proposal 
in order to be consistent with recent 
congressional and EPA efforts to amend 
Section 3. The Agency would then be in the 
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position of defending data review procedures 
which do not sacrifice public safety but do 
facilitate entry into the marketplace for 


. companies who can independently satisfy all 


the necessary data requirements for 
registration. 


A copy of the full submission may be 
obtained from Jean M. Frane, 
Registration Division (TS-767-C), Office 
of Pesticide Programs, Environmental 
Protection Agency, Rm. 1114, CM#2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22201, (703-557-0592). 
Comments are welcomed on Rhone- 
Poulenc’s submission. 


VIII. Regulatory Impact Analysis 


Under Executive Order 12291, EPA 
must judge whether regulations are 
major and therefore ned a full - 
Regulatory Impact Analysis. The 
compensation regulations are not major 
in terms of the annual cost impacts on 
the economy or in terms of cost of price 
increases for consumers or farmers. This 
regulation is significant in that it permits 
a registrant to cite other available data 
and thereby eliminate duplicative 
testing. 

The transactional costs of data 
compensation to EPA and registrants 
have been small. EPA’s role is mainly 
limited to explaining the options 
available to registrants regarding data 
compensation and ensuring that 
applicants comply with one option. The 
cost of administration to the Agency is 
minimal, e.g., about one person-year of 
effort per year. The transactional costs 
to registrants, consisting primarily of 
correspondence offering to pay 
compensation, usually are low because 
few letters are involved for a typical 
registrant and these can be handled by 
clerical staff due to their routine nature. 
Binding arbitration under the Act could 
result in higher expenses to applicants, 
but the Agency is aware of few 
instances where binding arbitration has 
been sought. 

In general, registrants have not been 
involved in many actual data 
compensation payments. Much of the 
existing data are not compensable, 
because they were developed before 
1970, or they are efficacy data that are 
no longer reviewed by the Agency. Most 
offer to pay statements involve data 
compensation for end-use products. 
Because the costs of these data are low, 
it is frequently not worth a great deal of 
effort to litigate in order to collect a 
payment. Moreover, the conditional 
registrant has access to the market prior 
to an agreement on data compensation 
being worked out. Thus, it is difficult for 
the owner of data on a formulated 
product to force negotiation of amounts 
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due. Apparently, the majority of end-use 
data owners do not seek compensation 
for their data because of the expense of 
exacting what would normally be a 
relatively small amount of money. 

The compensation regulation effects 
transfers of funds among firms, not an 
out-of-pocket expenditure to the 
industry as a whole. Aside from 
transaction costs, such payments should 
not directly increase aggregate prices or 
affect aggregate production. 

This rule has been reviewed under 
section 3(a) of the Regulatory Flexibility 
Act of 1980 (Pub. L. 96-354; 94 Stat. 1165, 
5 U.S.C. 60 et seq.), and it has been 
determined that it will not have a 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. This conclusion is based 
on the Agency's preliminary analysis as 
required under Executive Order 12291. 

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. 

Provided in the data compensation 
regulation is an alternate method to cite- 
all for the formulator of an end-use 
product. This special provision has been 
made for small businesses to minimize 
the potential adverse impacts of the 
large number of offer to pay letters that 
could be required under the cite-all 
option. Accordingly, I certify that this 
regulation does not require a separate 
regulatory flexibility analysis under the 
Regulatory Flexibility Act. 

Under the Paperwork Reduction Act, 
EPA must identify any information 
collection burdens which would be 
imposed by this proposed regulation and 
must obtain clearance from the Office of 
Management and Budget for any such 
data collection activities. Because these 
regulations are currently in effect, EPA 
has already obtained OMB clearance for 
the various forms involved in 
compensation. 


List of Subjects in 40 CFR Part 162 


Intergovernmental relations, Labeling, 
Packaging and containers, Pesticides 
and pests, Administrative practices and 
procedures. 

Dated: December 17, 1982. 

Anne M. Gorsuch, 
Administrator. 


PART 162—[ AMENDED] 

Therefore, it is proposed that 40 CFR 
Part 162 be amended as follows: 

1. In § 162.2, by revising paragraph (g) 
to read as follows: 


§ 162.2 Principal statutory provisions. 


* * 


(g) Exclusive use of data; data 
compensation.—(1) Exclusive use. 
FIFRA section 3(c)(1)(D){i) provides that 
data submitted in support of an 
application for registration of a product 
containing an active ingredient not 
contained in any currently registered or 
formerly registered product, and 
pertaining to that ingredient (or to a new 
combination of active ingredients) are 
entitled to a 10-year period of 
protection, commencing on the date the 
product is first registered. Data 
supporting applications which resulted 
in registrations of or before September 
30, 1978, are not entitled to this period of 
protection. During the 10-year period the 
Administrator may not grant any 
application for registration which relies 
on the protected date unless the original 
submitter of the data has consented in 
writing. Data submitted during the 10- 
year period to support an application for 
an amendment adding a new use of such 
a product are entitled to the same kind 
of protection, for the balance of the 10- 
year period. However, “defensive” data, 
ie., data which the Administrator has 
required the applicant to submit to 
maintain registration, and data 
pertaining solely to individual 
ingredients which were contained in 
products registered on or before 
September 30, 1978, are not entitled to 
such protection. 

(2) Data compensation. FIFRA section 
3(c)(1)(D)(ii) requires that applicants 
whose applications rely on certain data 
submitted by others after December 31, 
1969, in support of requests for 
registration, reregistration, amended 
registration, or experimental use 
permits, or to maintain in effect an 
existing registration, must offer to pay 
compensation to the original data 
submitter. The statute further provides a 
mechanism for determining the amount 
and terms of any such compensation. 
FIFRA section 3(c)(2)(D) exempts certain 
data from this compensation 
requirement when the applicant seeks a 
registration action concerning an end- 
use product produced from a purchased, 
registered product. The requirements for 
compliance with FIFRA section 
3(c)(1)(D){ii) and section 3(c)(2)(D) are 
set forth in §§ 162.180 through 162.197. 


* * * * 7 


§§ 162.9-1, 162.9-2, 162.9-3, 162.9-4, 162.9- 
5, 162.9-6, 162.9-7, 162.9-8 [Removed]. 

2. By removing §§ 162.9-1, 162.9-2, 
162.9-3, 162.9-4, 162.9—-5, 162.9-6, 162.9-7, 
and 162.9-8. 

3. By adding a new Subpart F. to read 
as follows: 
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Subpart F—Compensation Procedures 

Sec. 

162.180 Registration actions to which 
compensation requirements apply. 

162.182 Generalized offer to pay 
compensation. 

162.185 Data compensation in cases where 
a registration standard exists for an 
active ingredient. 

162.187 Acknowledgment of reliance on 
data for products with active ingredients 
for which no registration standard exists. 

162.190 Offer to pay when relying on data 
for products with active ingredients for 
which no registration standard exists. 

162.192 When required statements must be 
furnished. 

162.195 Exemption. 

162.197 Alternate procedure for certain 
applicants for registration of end-use 
products. 

Authority: Sec. 3, 6 and 25 of FIFRA, as 
amended, 7 U.S.C. section 136 et seq. 


Subpart F—Compensation Procedures 


§ 162.180 Registration actions to which 
compensation requirements apply. 

(a) Unless the Administrator first 
finds that the applicant has complied 
with Subpart F, the Administrator will 
deny any application for reregistration, 
for registration of a new product, or for 
an amendment to an existing 
registration, except as provided by 
paragraph (b) of this section. 

(b) Sections 162.182 through 162.197 do 
not apply to applications to make only 
one or more of the following types of 
amendments to existing registrations, 
unless the Administrator or his designee 
finds that Agency consideration of 
scientific data would be necessary in 
order to approve the amendment under 
FIFRA section 3(c)(5): 

(1) An increase or decrease in the 
percentage in the product of one or more 
of its active ingredients or deliberately 
added inert ingredients; 

(2) A revision of the identity or 
amount of impurities present in the 
product; 

(3) The addition or deletion of one or 
more deliberately added inert 
ingredients; 

(4) The deletion of one or more active 
ingredients; 

(5) A change in the source of supply of 
one or more of the active ingredients 
used in the product, if the new source of 
the active ingredient is a product which 
is registered under FIFRA section 3; 

(6) Deletion of approved uses of 
claims; 

(7) Redesign of the label format 
involving no substantive changes, 
express or implied, in the directions for 
use, claims, representations, or 
precautionary statements; 
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(8) Change in the product name or 
addition of an additional brand name, if 
no additional claims, representations, or 
uses are expressed or implied by the 
changes; 

(9) Clarification of directions for use; 

{10} Correction of typographical 
errors; 

(11) Changes in the registrant’s name 
or address; 

(12) Adding or deleting supplemental 
registrants under § 162.6(b)(4); 

(13) Changes in the package or 
container size; 

(14) Changes in warranty, warranty 
disclaimer, or liability limitation 
statements, or addition to or deletion of 
such statements; 

(15) “Splitting” a label for the sole 
purpose of facilitating the marketing of a 
product in different geographic regions 
with appropriate labels, where each 
amended label will contain previously 
approved use instructions (and related 
label statements) appropriate to a 
particular geographic region; 

(16) Any other type of amendment, if 
the Administrator or his designee 
determines, by written finding, that 
Agency consideration of scientific data 
would not be necessary in order to 
approve the amendment under FIFRA 
section 3{c)(5); and 

(17) Compliance with Agency 
regulations, adjudicatory hearing 
decisions, notices, or other Agency 
announcements that unless the 
registration is amended in the manner 
the Agency proposes, the product's 
registration will be suspended or 
cancelled, or that a hearing will be held 
under FIFRA section 6. (However, this 
paragraph does not apply to 
amendments designed to avoid 
cancellation or suspension threatened 
under FIFRA section 3(c)(2)(B) or 
because of failure to submit data.) 


§ 162.182 Generalized offer to pay 
compensation. 

Except as provided in § 162.180(b), 
each application for any registration 
action shall include the following 
statement: 

(Name of applicant) hereby offers and 
agrees to pay compensation to other 
persons, with regard to the approval of 
this application, to the extent required 
by section 3(c)(1)(D) and 3(c)(2)(D) of 
the Federal Insecticide, Fungicide and 
Rodenticide Act, as amended, 7 U.S.C. 
sections 126a(c) (1)(D) and (2)(D). 


§ 162.185 Data compensation in cases 
where a registration standard exists for an 
active ingredient. 

Except as provided in § 162.180(b), 
each application for any registration 
action concerning a product containing 


any active ingredient for which the 
Agency has published a registration 
standard shall include: 

(a) A citation of each such standard; 

(b) The registrable uses listed in the 
standard(s) (or additional registrable 
uses, in the case of amendments) for 
which approval is sought; 

(c) An acknowledgment that the 
application relies on all data which, 
according to the standards(s), support 
the registrability of each such use; 

({d) A statement that the applicant has 
furnished to each person who, according 
to the cited standard({s), is an original 
submitter of an item of data submitted 
on or after January 1, 1970, which 
supports the registrability of the 
applicant's product (other than persons 
with whom the applicant has agreed in 
writing on the amount and terms of 
payment of any compensation that may 
be payable under FIFRA section 3 with 
regard to approval of the application); 

(1) A notification of the applicant's 
intent to apply for registration, including 
the proposed product name, a listing of 
the product's active ingredients, and the 
product's intended uses (or proposed 
additional uses, in the case of 
amendments); 

(2) An offer to pay the person 
compensation, with regard to the 
approval of the application, to the extent 
required by FIFRA sections 3{c)(1)(D) 
and (2)(D); 

(3) An offer to commence negotiations 
to ascertain the amount and terms of 
compensation to be paid; and 

(4) The applicant's name, address, and 
telephone number. 


§ 162.187 Acknowledgement of reliance 
on data for products with active 
for which no registration standard exists. 

Except as provided in §§ 162.180(b) 
and 162.197, each application for any 
registration action concerning a product 
containing any active ingredient for 
which EPA has not published a 
registration standard shall include an 
acknowledgement that for purposes of 
FIFRA section 3(c)(1)(D) the application 
relies on (and any resulting registration 
should be regarded as if it were based 
on the Administrator's consideration of) 
the following data: 

(a) All data submitted or specifically 
cited by the applicant in support of the 
registration; and 

(b) Each other item of data in the 
Agency’s files which: 

(1) Concerns the properties or effects 
of: 
(i) Applicant’s product; 

(ii) A product which is identical or 
substantially similar in composition to 
applicant's product; or 
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(iii) One or more of the active 
ingredients of applicant's product for 
which EPA has not yet published a final 
registration standard; and 

(2) Is one of the types of data that EPA 
would require to be submitted for 
scientific review by EPA if the 
application sought the initial registration 
under FIFRA section 3(c)(5) of a product 
with composition and intended uses 
identical or substantially similar to 
those of the applicant’s product, under 
the data requirements in effect on the 
data EPA approves the applicant's 
present application. 


§ 162.190 Offer to pay when relying on 
data for products with active ingredients 
for which no registration standard exists. 


Each application to which § 162.187 
applies shall also include a statement 
that the applicant has carefully 
examined the most recently published 
version of the EPA publication entitled 
“Pesticide Data Submitters by 
Chemical,” and has furnished the 
following to each person listed as the 
original submitter of any data 
concerning any active ingredient of 
applicant's product for which EPA has 
not yet published a final registration 
standard (other than persons with whom 
the applicant has agreed in writing on 
the amount and terms of payment of any 
compensation that may be payable 
under FIFRA section 3 with regard to 
approval of the application): 

(a) A notification of the applicant's 
intent to apply for registration, including 
the proposed product name, a listing of 
the product's active ingredients, and the 
uses (or a summary of those uses) which 
will appear on the product's labeling if 
the application is approved (including 
previously approved uses and proposed 
added uses); 

(b) An offer to pay the person 
compensation, with regard to the 
approval of the application, to the extent 
required by FIFRA section 3(c)(1)(D) and 
(2)(D); 

(c) An offer to commence negotiations 
to ascertain which data is subject to the 
compensation requirement of FIFRA 
section 3(c)(1)(D) and the amount and 
terms of compensation; if any, to be 
paid; and 

(d) The applicant's name, address, 
and telephone number. 


§ 162.192 When required statements must 
be furnished. 

The materials required under 
§§ 162.185(d), 162.190, and 162.197(e) 
may be furnished to EPA with the 
original application or at any later time 
prior to EPA's approval of the 
application. 
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§ 162.195 Exemption. 

(a) Under FIFRA section 3{c){2)(D), an 
applicant who seeks registration, 
reregistration, or amended registration 
of an end-use product (as defined in 
paragraph (c) of this section) is exempt 
from the compensation requirement 
imposed by FIFRA section 3(c){1}{D) 
with respect to data which pertain to the 
safety of any other registered pesticide 
product which the applicant purchases 
from another producer and uses in 
formulating his product. 

(b) Data pertain to the safety of a 
purchased product if they would be 
scientifically pertinent to an Agency 
evaluation of the safety of the purchased 
product or one or more of its ingredients, 
rather than pertinent merely to an 
evaluation of the safety of an end-use 
product. To be pertinent to the 
purchased product's safety, the data 
need not have come from a test using 
the particular producer's product. For 
instance, any toxicity data from a test in 
which a reagent-grade, laboratory-grade, 
or technical-grade active ingredient was 
the substance tested normally would be 
scientifically pertinent to an evaluation 
of the safety of any pesticide product 
containing that active ingredient (with 
certain exceptions dependent on use 
patterns). However, toxicity data from a 
test in which the substance tested was a 
formulated, end-use product (whether or 
not use-diluted) normally would pertain 
only to the safety of the same end-use 
product, closely similar end-use 
products, or their ingredients, but not to 
the safety of other end-use products. 

(c) As used in this section, the term 
“end-use product” means a pesticide 
product whose labeling bears 
instructions for using or applying the 
products (as packaged and sold, or after 
dilution by the applicator) for controlling 
pests or regulating plant growth. The 
term excludes products whose labeling 
allows use of the product to formulate 
other pesticide products. 

(d) FIFRA section 3(c)(2)(D) does not 
provide an exemption from the FIFRA 
section 3(c)(1)(D) compensation 
requirements to the extent that an 
application relies on efficacy data. or on 
safety data not pertinent to the 
purchased product's safety (e.g., data 
concerning the safety of similar end-use 
products). FIFRA section 3(c)(1)(D) 
requires the applicant to furnish a 
compensation offer to the original 
submitters of such data. The list of 
“Pesticide Date Submitters by 


Chemical” (see § 162.190) does not at 
this time differentiate between types of 
data submitted. Accordingly, applicants 
for registration actions on end-use 
products should comply with the 
requirements in § 162.190 (furnish 
compensation offers to all listed data 
submitters with whom no written 
agreement has been reached), to avoid 
the risk of summary cancellation or 
denial as provided in FIFRA section 
3(c)(1)(D)(ii). Negotiations with listed 
data submitters should disclose which 
data are exempt from the compensation 
requirement. 


§ 162.197 Alternate procedure for certain 
applicants for registration of end-use 
products. 

(a) An applicant for registration of a 
new product (or for amendment of an 
existing registration) need not comply 
with §§ 162.187 and 162.190 if: 

(1) Each of the product's active 
ingredients is contained in some product 
currently registered under FIFRA; 

(2) The product will be labeled as an 
end-use product, as defined in 
§ 162.195(c); and 

(3) The applicant complies with 
paragraphs (b) through (f) of this section. 
This section does not apply to other 
applicants. 

(b) The applicant must furnish to EPA, 
with his application, a copy of each item 
of test data required to satisfy the 
minimum requirements for data that 
apply to the applicant's product and all 
of its uses, according to 40 CFR Part 158 
(or instructions to the applicant by 
EPA), except that the applicant need 
furnish only data which are to be 
derived from tests using a formulated 
product as the test substance. All such 
data shall be derived from tests using 
the applicant's product (or another 
product with identical composition) as 
the substance tested. 

(c) The applicant shall furnish with 
the data he submits a statement setting 
forth, to the best of his knowledge, the 
name and address of each person at 
whose expense each submitted item of 
data was generated, and how the 
applicant came into possession of each 
of the items of data (e.g., applicant 
generated the data; applicant obtained 
the data from another firm [identify]; 
applicant copied data from a 
publication; applicant obtained a copy 
of the data from EPA). 

(d) The applicant shall submit with his 
application a statement that EPA, in its 
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evaluation of the properties, efficacy, 
and safety of the formulated end-use 
product, may not consider any data as 
supporting the application, except the 
following data: 

(1) The data the applicant has 
submitted to EPA under paragraph (b) of 
this section; 

(2) Other data pertaining to the safety 
of the product's active ingredients, 
rather than to the safety of the end-use 
product; and 

(3) Existing tolerances, food additive 
regulations, exemptions, and other 
clearances issued under the Federal 
Food, Drug, and Cosmetic Act. 

(e) If the applicant knows that any 
item of data he submitted under this 
section was generated by (or at the 
expense of) another person who 
originally submitted the data to EPA-(or 
predecessor, USDA) on or after January 
1, 1970, to support an application for 
registration, experimental use permit, or 
amendment adding a new use to an 
existing registration, or for reregistration 
(unless the applicant and the original 
data submitter have reached written 
agreement on the amount and the terms 
of payment of any compensation that 
may be payable under FIFRA section 
3(c)(1)(D)(ii) with regard to approval of 
the application), the applicant shall 
submit to EPA a statement that he has 
furnished to each such identified 
original data submitter; 

(1) A notification of the applicant's 
intent to apply for registration, including 
the proposed product name; 

(2) An offer to pay the person 
compensation, with regard to the 
approval of the application, to the extent 
required by FIFRA section 3(c)(1)(D) and 
3(c)(2)(D); 

(3) An identification of the item(s) of 
data to which the offer applies; 

(4) An offer to commence negotiations 
to ascertain the amount and terms of 
compensation to be paid; and 

(5) The applicant's name, address, and 
telephone number. 

(f) If the applicant’s product contains 
any active ingredient other than those 
that are present solely because of the 
incorporation into the product, during 
formulation, of one or more other 
registered pesticide products purchased 
from another producer, then applicant 
shall also comply with § 162.190 as to 
such active ingredient, and the 
application shall contain an 
acknowledgment that for purposes of 
FIFRA section 3(c)(1)(D) the application 
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relies on {and any resulting registration 
should be regarded as if it were based 
on the Administrator's consideration of) 
the following data: 

(1) All data submiited or specifically 
cited by the applicant in support of the 
registration; and 

(2) Each other item of data in the 
Agency’s files that: 

(i) Concerns the properties or effects 
of any such active ingredient; and 

(ii) Is one of the types of data that 
EPA would require to be submitted for 
scientific review by EPA if the applicant 
sought the initial registration under 
FIFRA section 3(c)(5) of a product with 
composition and intended uses identical 
to those proposed for the applicant's 
product, under the data requirements in 
effect on the date EPA approves the 
applicant's present application. 

FR Doc. 82-34963 Filed 12-22-82; 9:47 am] 
BILLING CODE 6560-50-M 





Reader Aids — 


INFORMATION AND ASSISTANCE 


PUBLICATIONS 


Code of Federal Regulations 
CFR Unit 


General information, index, and finding aids 
Incorporation by reference 
Printing schedules and pricing information 


Federal Register 

Corrections 

Daily Issue Unit 

General information, index, and finding aids 
Privacy Act 

Public Inspection Desk 

Scheduling of documents 


Laws 


Indexes 
Law numbers and dates 


Slip law orders. (GPO) 
Presidential Documents 
Executive orders and proclamations 


Public Papers of the President 
Weekly Compilation of Presidential Documents 


United States Government Manual 
SERVICES 


Agency services 
Automation 


Library 

Magnetic tapes of FR issues and CFR 
volumes (GPO) 

Public Inspection Desk 

Special Projects 

Subscription orders (GPO) 

Subscription problems (GPO) 

TTY for the deaf 


202-523-3419 
523-3517 
523-5227 
523-4534 
523-3419 


523-5237 
523-5237 
523-5227 
523-5237 
523-5215 


523-3187 


523-5282 
523-5282 
523-5266 
275-3030 


§23-5233 
523-5235 
523-5235 


523-5230 


523-5237 
523-3408 
523-4986 
275-2867 


§23-5215 
523-4534 
783-3238 
275-3054 
523-5229 


FEDERAL REGISTER PAGES AND DATES, DECEMBER 


54053-54268 
54269-54418 
54419-54758 
54759-54924 
54925-55196... 
55199-55378... 
55379-55454... 
55455-55626... 
55627-55902... 
55903-56128... 
56129-56308... 
56309-56468... 
56469-56616. 
56617-56810. 
56811-56978... 
56979-57252... 
57253-57442... 
57443-57650 


Federal Register 
Vol. 47, No. 248 


Monday, December 27, 1982 


CFR PARTS AFFECTED DURING DECEMBER 


At the end of each month, the Office of the Federal Register 
publishes separately a list of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


3 CFR 


Administrative Orders: 
Memorandums: 
November 29, 1982...... . 54053 
Executive Orders: 
10621 (Amended by 

0 | . 55897 
11390 (Amended by 

a cee enc oncs 55897 
12239 (Revoked by 


EO 12396) 55903, 56469 


55463, 55903 


... 65463, 55903 
Proclamations: 
4941 (Amended by 
SS .54269 54273, 55199 


55886, 55888 


54055, 54275, 55469 
54926, 55199, 56619, 
56982 


54281, 55379, 56312, 
57253 
54421, 55469, 56473, 





Federal Register / Vol. 47, No. 248 / Monday, December 27, 1982 / Reader Aids 


54057, 54764, 55661, 
57267 


57288, 57291 
54090, 54307, 55246, 
57054 


54287, 54288 
54289-54291, 54760, 
54761, 55657, 55658, 
56620-56622, 57257, 
57484, 57485 
54291, 54762, 54763, 
55389, 55659, 56623, 
56624, 57259-57262, Pempnent eben 


57486, 57487 
54763, 55390 55246, 57056-57060 


56324, 57262 
..- 54292, 55659, 57265 


54308, 54309, 54831, 
55687, 56654-56656, 
57497, 57498 

54424, 57482 
; 54309, 55688, 56365, 
55204-55209 56659 
sseveee SOSOG 


54750, 55470 
54429, 56489 
54429, 56489 
54429, 56489 


54296, 54791, 54803, 
55477, 56330, 56490 


54093, 55247, 55696, 
55697, 56367, 57502, 
57503 





55492, 55954-55961, 
56369 


56334, 56846 
’ 54476, 54984, 55400, 
55128, 56134 55500, 55964, 55965, 56516, 
56518, 56882, 
55966, 56118, 57515 


55967, 57624, 57635 
54106, 55249, 55699 
54107, 54313 


54477, 54478, 54835, 
55251, 56668-56671, 
56884, 57061, 57522, 


57277, 57282 
57277, 57282 
aes « 57277, 57282 


54930-54932, 55391, 
55917 
Proposed Rules: 


54302, 54811, 54939, 
56282 


Public Land Orders: 
503 (Revoked in part 
54072, 54312, 54808, by PLO 6342) 
54933-54936, 55393, 55678, 
55919, 56497, 56625 


54444, 54446, 55242, 
55243, 55681-55683, 55924, 
56355, 56356, 56638 


55221-55225, 56135, 
56136 





Federal Register / Vol. 47, No. 248 / Monday, December 27, 1982 / Reader Aids 


54479, 55699 
54519-54522, 55256, 
55974, 56672 





Federal Register / Vol. 47, No. 248 / Monday, December 27, 1982 / Reader Aids 


AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


ee ee ee ee This is a voluntary program. (See OFR NOTICE on a day that will be a Federal holiday will be 
documents on two assigned days of the week 41 FR 32914, August 6, 1976.) published the next work day following the 
(Monday/Thursday or Tuesday/Friday). Documents normally scheduled for publication 


Monday Tuesday Wednesday Thursday Friday 
DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS 
DOT/COAST GUARD USDA/FNS DOT/COAST GUARD USDA/FNS 
DOT/FAA USDA/REA DOT/FAA USDA/REA 
DOT/FHWA USDA/SCS DOT/FHWA USDA/SCS 
DOT/FRA MSPB/OPM DOT/FRA MSPB/OPM 
__DOT/MA LABOR DOT/MA LABOR 

_ DOT/NUTSA HHS/FDA DOT/NHTSA HHS/FDA 
DOT/RSPA DOT/RSPA 
DOT/SLSDC DOT/SLSDC 


DOT/UMTA DOT/UMTA 


























List of Public Laws 


Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today's List of Public 
Laws. 


Last Listing December 23, 1982 





New Publication 


List of CFR 
Sections 
Affected 


(1964 through 1972) 


A Research Guide 


These two volumes contain a 

compilation of the “List of CFR 

Sections Affected (LSA)” for the vears 

1964 through 1972. Reference to these 

tables will enable the user to find the 

precise text of CFR provisions which 
were in force and effect on any given 

date during the period covered. 


Volume | (Titles 1 through 27) $15.00 
Volume Il (Titles 28 through 50) $14.00 


ORDER FORM Mail to: Superintendent of Documents, U.S. Govemment Printing Office, Washington, D.C. 20402 


Credit Card Orders Only 


Enclosed is$__.__—~———s« ©). check, coe 
CD) money order, or charge to my Total charges $__._———_—s*FFlll in the boxes below. 


Deposit Account No. : - Credit ; eee 
Tro Gado. CLLTTTTTIT TI ttt tt 


Expiration Date 
SS Month/Year id 


Please send me___copies of the CODE OF FEDERAL REGULATIONS 
Volume | $15.00 Stock No. 022-003-94233-5 
Volume ff $14.00 Stock No. 022-003-94234-3 Fer Seay eae ey 


Name—First, Last Quantity Charges 


Enclosed 
treet address To be mailed 
Subscriptions 
Company name or additional address tine Postage 
Foreign handling 


City State ZIP Code 


REERESE ES 


(or Country) UPNS 


7 Discount 


PLEASE PRINT OR TYPE Refund 








